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Contract Administrator’s Toolbox

Foreword

Greetings --

Mogt of you know the Office of Program Review and Audit (OPRA) as the office within the
Department of Hedlth and Family Servicesthat collects and reviews audit reports, and that
produces statewide audit and financia management documents, such as the Financial
Management Manual, the Provider Agency Audit Guide, and the Audit Alert Bulletin.

OPRA has other responsibilities, as well, including working within the department on awide
range and variety of contracting issues. Some of the projects have been department-wide in
nature, such as coordinating efforts to creete a department model provider contract and cresting
a Contract Administrator's Manual for department staff. Other projects have been specific
to adivison, such as working with adivison to develop pay-for-performance contract language
or cregte a system for monitoring contract agencies. Given that our officeis saffed with severa
auditors, OPRA a0, of course, has audited many provider agencies.

With thiswedth and variety of experience, OPRA aong the way has created alot of documents
related to contracting that we and other DHFS staff have found to be helpful. We have
compiled many of these documentsin this “Contractor’s Toolbox.” Just acouple brief
comments on the content of the “Toolbox” arein order. Firgt, because much of the materia
was devel oped specificdly to handle a situation within DHFS, we recognize that not al
documents may not fit perfectly the circumstances faced by other purchasers. However, most
human services contracting issues are shared by awide variety of agencies receiving DHFS
funds, so we think that most portions of these documents will be relevant to other purchasers.

Second, our god to describe some best practices that we hope will encourage people on to
think of new and better ways to perform contracting work. This materid is not intended to be a
collection of compliance requirements that everyone must do in dl ingtances. We dl are gtriving
to find a better way to perform atough job, and we suspect you are, too.

We hope you find the enclosed materid to be hepful, too. If you have any questions or
comments about the “Toolbox,” please fed freeto contact us at (608) 266-2924. My e-mail
address is coopepw@dhfs.state.wi.us.

Good luck in tackling the many unexpected chalenges the world of contracting will inevitably
toss your way!

Patrick Cooper, Director
Office of Program Review and Audit
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Introduction

This*“Contract Administrator’ s Toolbox” was created as a resource for state, county, and other
managers and staff who have responsibility for developing, administering, and monitoring
contracts for services. Thefocusis on contractsinvolving funding from the Department of
Hedth and Family Services (DHFS), but we believe the contract adminigtration tips and best
practice suggestions offered in the “Toolbox” are broadly applicable to the adminigtration of
contracts generaly.

The “Toolbox” was created initialy as a supplement to a two-hour training sesson on contract
adminigration held in April 2001. We believe the document’ s content is self-explanatory and
vauable to readers even if they did not attend the training. However, to assist in better
understanding the context of the “Toolbox’s’ content, we have included this brief “Introduction”
to the “Toolbox,” that was not included in the origina version of the document.

Chapter 1 of the “Toolbox” provides abrief high-level description of the five basic sepsin the
procurement process. We viewed breaking down the overall process into discreet steps as
necessary in order to focus training and related materids on high priority topics.

The first step of the procurement process is planning the purchase of services. A key step the
purchaser needs to take in the planning phase is clearly defining the standards of performance
the purchaser needs the provider to achieve as a condition of payment. Chapter 2 presents
some important qualities of good measures of effective performance that the purchaser may
want to consder when devel oping standards and contract deliverables. Chapter 3 offers some
thoughts and ideas on how purchasers may want to pursue the growing interest in developing
outcome-based and pay-for-performance contracts.

The second overdl step in the procurement processis soliciting providers. Complying with key
procurement requirements is something al purchasers need to consider. Chapter 4 includes
excerpts from the DHFS Allowable Cost Policy Manual on procurement requirements that
need to be met in order to ensure that contractor payments are alowable charges to programs
recelving DHFS funds. Chapter 5isare-print of audit guidance in the State Sngle Audit
Guidelines that highlights ingtructions auditors are to follow when doing audits counties and
other governmentd entities. Included in the guiddinesisthe auditors responghility to check to
see that the purchaser (mostly counties, when it comes to DHFS funds) followed procurement
requirements when administering DHFS funds.

Step three of the overdl procurement processis writing the contract. Making certain the
contract includes al required items to protect the purchaser’ s interests is important to do.
Chapter 6 includes a checklist OPRA created for double-checking contracts it had been asked
to review, which others may find useful. One of the most important components of a contract
is, of course, the payment language. Chapter 7 isadiscussion of both the basic types of
methods of payment that a purchaser can use, and the pros and cons of each of the various
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payment methods.

Another important financial management decision that needs to be made by a purchaser when
developing a contract is whether to include a requirement that a purchaser needs to submit an
annud audit and, if so, what type of audit. Making this decision is more complicated than it may
seem, because making the right decison invariably requires the purchasers to think carefully
about the nature and magnitude of risks the purchaser faces in doing business with a potentia
provider. Chapter 8 of the “Toolbox” re-prints risk assessment strategies and tools that were
origindly included in the DHFS Provider Agency Audit Guide. As highlighted in this chapter,
akey stlep in making a decision on whether to require an audit is the purchaser making a
decision on the scope of contract monitoring that purchaser staff will perform.

Thisleads to step four of the overdl procurement process, which is monitoring the performance
of the provider, once the contract has been signed. The“Toolbox” has severd chapters
dedicated to this phase of the procurement process.

v' Chapter 9 includes a sample site review tool that contract administration staff for a
purchaser may find helpful when conducting Ste vidts of a provider.

v Chapter 10 is extended excerpts from the DHFS Contract Administrator’s Manual
that addresses awide variety of contract monitoring and other duties related to
adminigtering on-going contracts.

v’ Chapter 11 isbrief but includes what we bdieve are important “words of wisdom” from
experienced contract adminigtrators on tips for effectively managing contracts, including
reading key “red flags’ that a provider’s performance may be deteriorating.

v' Chapter 12 discusses the options available to a purchaser for responding to information
that a provider’ s performance is not meeting expectations, and the consderations the
purchaser may want to make in deciding what actions steps to take.

In thefifth and final phase of the overal procurement process, the purchaser uses the results of
monitoring efforts to make a reasoned judgement as to whether or not to re-contract with a
provider and, if so, whether the terms of the contract need to change. In Chapter 13, we
discuss the cond derations that may need to be made in making the difficult decison to cancd or
non-renew a contract.

Contract Administrator’s Toolbox iii



Table of Contents

If viewing in Word, click on the page number for a section to jump to that section.

Page Number
011 Y 0] o RS [
gL 0e (0T (o] o ISR i
TablE Of CONTENTS.... oot sr e b eenne e v
1 FiveStERSIN PrOCUMEMENT .....ecie ettt e e ae e s sae e neete e e sneenne e 1
2 Qualities of effective performance standards...........ccocoveeirenieeienenesee e 2
3 BUYING “OULCOMES’ ......ooiuieiecie st eee sttt sttt st e et e e s aeeneesneesneennesneensens 4
4 Procurement and sub-contracting requirements...........ccooveeeerenesesesese s 8
5 Purchase of services audit gUIdElINES...........cccevirieiiece e 10
6  Contract review ChECKIISE .........coiieie e 14
7 Payment MEChANISIMS.......ccociiieeiiee e nne e ens 17
8 Identifying and @SSeSSING MSKS.......cciiiiiriiieieeie e 27
9 Sitevisit tool for monitoring subgrantee performance............cccceeveveeveccieseenene, 40
10 Monitoring performance, renewing or closing out contracts, and audits............. 44
11 Words of wisdom from contract adminiStrators...........ceeeeeeeereneneseeseseseseseenes 66
12 ACHION SEEPS ...ttt ettt e b nr b aes 68
13 Canceling or NON-renewing CONEIACES.........ccveieriereeieeeee e se e e ens 71

Contract Administrator’s Toolbox iv




Contract Administrator’s Toolbox

1 Five steps in procurement

For the purposes of this training, we have divided the overal procurement processinto five
discrete steps. In our view, a purchaser needs to effectively perform these five stepsif the
purchaser is to achieve procurement objectives and get good vaue for the purchaser’ s limited
services dollar.

What are the five steps, and what needs to be done? In short, we believe a purchaser needsto:

1.

Plan the purchase of services— Through careful planning clearly demondrate the
need for the services being procured, the results that the purchased serviceisto
accomplish, and the value and linkage of the servicesto the overal human service
delivery network.

Solicit providers - Use open competition where possible and maximize use of
accurate, complete, and relevant information on provider capabilities and past
performance when selecting a provider to contract with.

Write the contract - Develop effective contracts that communi cate expectations,
define respongibilities, protect al parties, and help to manage differences. The
purchaser needs to specificaly define and integrate into the contract the nature and
amount of services needed, the standards of qudity that must be met, and benchmarks
that will be used to judge whether services have met expectations and have ddivered
the needed results.

Monitor performance - Systematically monitor performance to confirm that the
desired results stated in the contract are being achieved. Promote a good working
relaionship with providers, including offering technica assistance as needed and using
multiple opportunities to continuoudy communicate with providers.

Use performance results - Use documented performance and resultsin re-contracting
decisons, and be willing to make the difficult but necessary decision to sgnificantly
change or terminate contracts when poor performance occurs and is unlikely to
improve.

If the purchaser effectively performs each of the five steps of the procurement process, the
purchaser will have a clearer vision of the overal objectives that its procurements are to
achieve. With thisvison asaqguide, the purchaser will be able to negotiate more effectively
from aposition of strength based on clear gods, reasonably complete information, and sound

Srategy.
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2 Qualities of effective performance standards

The following list of performance standards was developed as part of a departmenta project to
focus attention on criteria that performance standards should meet - especidly those intended to
be used for the purposes of influencing contractor payment.

The first test of whether ameasure is appropriate for use in making contractor paymentsis, of
course, whether the measureis directly related to the fundamentd gods of the program being
funded by the Department. After thistest is passed. it then needs to be confirmed that a
potentia pay-for-performance measure is feasible to actually use. In making this assessment,
basad on our experience, we have developed seven criteriawhich we believe could be used to
gauge how gppropriate and feasible a measure might be for use in making payments.

Werredize it may not be possble to find measures thet fully satidfy dl these criteria. In any
event, measures should be judged carefully againgt these standards in order to confirm that they
arefeasble and can be readily used in an overdl payment scheme.

1. Quantifiable. The performance information needs to be quantifiable. Under the
dternative, in which contractors would submit more quditative, subjective, information, it
would be difficult to ensure both the qudity of information submitted and the congstent
interpretation of contractor information by the purchaser's saff. There dso would likely be
continuous disputes over payment decisions made by the purchaser.

2. Precise and unambiguous. The information related to a performance measure should be
precise and essentially spesk for itself. Performance measures should be worded so they
are not ambiguous, not subject to multiple interpretations, and do not contain unintended
incentives which encourage programs to move in unwanted directions.

3. Reliable and consistent. Procedures for collecting, recording, and reporting the
performance information need to be smple, direct, and lend themsdvesto aminimd
likelihood for inconsistent gpplication. In contrast, performance measures that are based on
numerous staff statewide gpplying individua (albeit presumably trained) judgments regarding
changesin client conditions, could be open to inter-rater inconsistencies and potentia
manipulation. Effortsto counteract these measurement distortions can be devised, but these
may then violate criteria#5 (low cost) and #6 (routine and adminigtratively smple) below.

4. Verifiable and documentable. The performance information used for making payment
should be supported with credible documentation, which is verifiable. Otherwise,
performance information could be readily manipulated, with no means of independently
confirming the accuracy of the data presented.
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5. Low Cost. Rdated to point #6 (routine and adminigratively smple), the effort to collect
performance information cannot itself be too cogtly for the provider, as this could jeopardize
support for and compliance with the performance information collection plan, sphon off
money needed for the services, and provoke a debate over who should pay the added
adminidrative cogts. On the purchaser’s Sde, contract administrators will be required to
verify performance information, and the pay-off in terms of improved program performance
and increased accountability should be worth the extra time involved.

6. Routine and administratively simple. In generd, performance information that can be
routinely collected through the course of norma business operationsis likely to be more
accurate, reported in atimely manner, and less cogtly to obtain. Information that can only
be collected through complicated, add-on procedures is more likely to be subject to error,
while the Department and the contractors will have to incur more training, oversight, and
quaity assurance effortsin order to support the information collection and analyss effort.

7. Timely. Information related to a performance measure needs to be obtained in atimely
manner for two reasons. Oneis contractor concern regarding cash flow. If performance
information takes along time to obtain, and if this delays a portion of payment, contractors
will be judtifiably concerned that this could adversdy affect cash flow needs. Since
payments generaly need to be made on amonthly basis, it may be wise to have
performance measures that focus on data that is readily available at the time payments need
to be made.

A second reason for timeliness is the desire for prompt feedback. It issimply the case - as
embodied in the axiom "swift judice” - that an agency's (or person's) behavior and
performance is mostly likely to be affected if the consequences of poor (or excellent)
performance are promptly felt.
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3 Buying “outcomes”

A magor god of the Department of Health and Family Servicesisto make sure that agencies we
buy services from are providing the outcomes we need at an affordable price. Why? Many
reasons are offered:

v" An*“outcome’ (which isameasure of the extent to which clients truly benefited from
services) is a better way to achieve red accountability, because we will have information
on what’'s most important to the public — evidence that clients benefited from services
provided.

v Buying outcomesis better than the dternative most in usein the pagt, which is funding
alowable cogsirrespective of the degree to which programs benefited clients. Buying
outcomes gives the incentives we want.

v A focus on outcomes can promote efficiencies, loosen regulations, and open up
program and adminigtrative options for the provider, as the focus shifts away from how
aprovider achieves outcomes and on to whether outcomes are achieved.

v The process of figuring out what outcomes a purchasing (and contract) agency redly
needs and expectsisitself avauable process, and can only serveto focus
communication and help al partiesin setting meaningful priorities.

But, while thisis awell supported god that is probably shared by many others aswell, we need
to be honest with oursalves about how close we are to accomplishing the objective of
contracting and paying according to outcomes. A requirement that outcomes be met in a
contract — perhaps even going to far as making payments to a provider contingent on delivering
the outcomes — is frightening to many. And, there may be vaid reasons for this trepidation.

1. Limited knowledge. Unlessthe cause and effect relationships are clear -- i.e. what set
of "causes' redly produces the outcome effect we want -- providers may be quite
nervous about being asked to accept responsibility for achieving outcomes as a
condition of paymen.

2. Control and causality issues. Related to the above point, many poditive client
outcomes are obtained through a convergence of forces, not dl of which may be under
the control of the provider. Providers may be asked to take responsbility for something
they cant fully control.

3. Risks. Because of thethesefactors, aprovider may smply not reglly know the
relationship between the costs to be incurred in trying to produce outcomes and the
number of outcomes that will result — as well as the income to be earned in producing
these outcomes. This creates abig financid risk for both the provider and the
purchaser.
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4. Measurement issues. Some outcomes are quite difficult to measure and create a host
of issues about whether a provider isredly cgpable of isolating the outcomes related to
the provider's program efforts.

5. Adminigtrative costs. The cogtsto administer a system to collect and report credible
outcome information can be high and divert time and resources away from the program.

All of the above, and more, can create anxiety among potentia providers, and can lead to ared
concern among purchasing staff, which is that the purchaser may issue abid that no one
respondsto. That is, the provider community will see too many risks associated with agreeing
to accept payment based on outcomes, and we will find no one to do the work we need to have
done.

In short, it does not make sense to adopt an “ Outcomes a all cost” posture as it relates to
provider contracts, to say that “process gods don’'t matter” and al we're interested inis
whether the outcomes are delivered. In too many aress, we are ill learning and smply know
too little about what it takes to deliver outcomes. Therefore, we need to approach the notion of
linking results to contracts with our eyes wide open.

But, having said that, we need to try to lay the groundwork for progress. Wefirst need to
recognize that measuring outcomes is different than paying according to outcomes. Paying
according to outcomes without firgt carefully working through important program, data
measurement, operationa, and financia issues will create unnecessary risks. On the other hand,
while paying according to outcomes may be premature in severd aress, there redlly is no reason
why we cannot be working on defining and measuring outcomes, and start to collect better
information right now on the red results of the programs we fund.

Another step in making progressis recognizing thet there is an outcomes measurement hierarchy
at work, and that all programs and contracts are at some stage along the hierarchy. We need to
be conscioudy aware of where we are a in this hierarchy, and use this awarenessto move
oursalves closer to the god of eventualy being in aposition to more closdly link paymentsto
achieving outcomes. That may take awhile, but the point is we need to make progress.

What is the outcome hierarchy? It goes asfollows:

1. Define Outcomes — At this stage, program Staff are trying to figure out exactly what
measurable outcomes they want and need the program to deliver.

2. Establish data collection system— At this stage, program staff are evauating options
and deciding on the best, most feasible plan for collecting needed outcome information.

3. Record outcome information -- At this stage, providers are collecting the outcome
information and finding unexpected issues and glitchesin the data system that need to be
addressed and resolved.
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4. Report theresults — At this stage, providers begin reporting outcomes to the
purchasing agency, and reporting needs and issues are worked out.

5. Analyze outcome results — At this age, the purchasing agency is andyzing the
outcome information and deciding how to interpret and evauate the information, as well
as determining what refinements in the information may be needed.

6. Establish outcome expectations — At this stage, once data accuracy and
interpretation issues are resolved, the purchaser takes the next big step of establishing a
threshold of desired or expected performance providers must meet in achieving
outcomes.

7. Egtablish consequencesfor exceeding/not meeting outcome expectations — At
this stage, the purchaser establishes and negotiates with providers a set of consequences
that could or will be enforced if the expectations are not met. The parties could dso
consder and agree on a set of positive incentives that accrue to providersif the
providers materialy exceed performance expectations.

8. Enforcethe consequences— At thisfina stage, the purchaser acts to enforce the
consequences of faling to meset, or exceeding, performance expectations.

It should be noted that throughout this time period, the purchaser needs to aso be collecting
timely and reliable provider cost information, so that the purchaser (and provider) can
redisticaly draw a correlation between the production of desirable outcomes and the cost to
produce these outcomes.

We would urge top administrators and mid level managersin hedth and socid service agencies
a dl levels of government (and in non-government agencies) to strive to move aong the
hierarchy toward better measuring and reinforcing the ddlivery of desired outcomes. Some
steps that could be taken to get there are:

a. Assesswhereyou agency is a in the above hierarchy — are outcomes for the relevant
program(s) identified? Are outcomes being measured, and is the information reliable?
Etc.?

b. Based on your saf-assessment of where you at, assess the feagbility and degirahility to
move up the outcomes hierarchy. If in both instances the answer is“yes’ —i.e. itis
feasible and desirable -- make a plan to do so.

c. Make surethat your contract with your provider has two things. (1) clear and
unambiguous data collection, retention and reporting requirements related to outcome
data that the provider has control over; and (2) consegquences related to non-
compliance with outcome measurement provisions that the divison views as adequate
and will enforce.

Contract Administrator’s Toolbox 6



[ The purchaser’ s contract adminigtration staff may want to pursue whether or not there
are other flows of data to the purchaser that is dready being received and that could be
used to assess outcomes, which could minimize reporting costs by the provider.]

d. The purchaser’s contract administration staff need to use the outcome data, to anayze it
and ask questions about it. Nothing undermines the quality of reporting faster than the
perception (red or otherwise) by the provider that no one cares about or uses the data
being reported.

e. Condder the range of options available to your agency about how to go about verifying
the data being reported. Some potentia strategiesinclude:

P “Eyebdling” datafor reasonableness.
P Comparing data to datafrom other entities—again for reasonableness.
P Comparing data to independently known data sources—where possible.

P Going on Steto review data collection and summarization processes—the most
time consuming method that will need to be employed with judgment regarding the
risk of not doing it.

P Requiring that the provider’s auditor confirm the accuracy of the data during the
provider’sannud audit.

f.  Stick to the plan set out under Ietter (b) above. If the provider has certain action steps
throughout the year related to outcomes development and data reporting, follow up and
make certain these steps are being taken.

The bottom-line on outcomesiis the following:

Making progress in this area has been talked about for years, and some progress has
been made. But, further progress won't happen — and the potential benefits from
contracting according to outcomes won't accrue — unless top administrators, mid level
managers, and contract adminigtrators in purchasing agencies make a commitment to
hawk thisissue until high qudity outcome information is obtained and used.
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4 Procurement and sub-contracting requirements

The Allowable Cost Policy Manual (Chapter B3 of the Financial
Management Manual) is the department’s policy on the allowability of
costs for department programs. This section includes an excerpt from
the ACPM which addresses purchase of services.

The ACPM is online at www.dhfs.state.wi.us/grants.

Each agency shdl have policy and procedures in place to provide reasonable assurance that the
agency's procurement and sub-contracting activities are in the best interest of the agency,
consdering its responghilities to the organization, its members, employees, clients, the public at
large, and the granting agency. Detailed guidance on procurement and sub-contracting can be
found in OMB Circular A-102/Common Rule and OMB Circular A-110. These documents
should be consulted when developing or assessing an agency's policy on procurement and sub-
contracting.

All care and services purchased by the department, a county socia services department, a
county department of public welfare, or aboard established under sections 46.23, 46.036,
51.42, or 51.437 of the Wisconan Statutes shal be authorized by awritten contract with the
provider. For purchases of $10,000 or less, the requirements for a written contract may be
waived upon written request to the appropriate Department contract administrator.

When procuring or sub-contracting under a grant from the Department, an agency will useits
own policies and procedures, provided they adhere to the following minimum standards:

Written Standard of Conduct - The agency shdl maintain awritten standard of
conduct that includes a prohibition against any employee, officer, or agent of the
recipient participating in the seection, award, or adminigtration of a contract in which
financid assstance funds are used, where, to his knowledge, he or hisimmediate family,
partners, or organization in which he or hisimmediate family or partner has afinancid
interest or with whom he is negotiating or has any arrangement concerning prospective
employment.

Public officids and employees should dso be aware of Sec. 946.13 of the Wisconsin
Statutes, which prohibits a public officid or employee, acting in his private capacity,
from negotiating, bidding, or entering into a contract in which he has private pecuniary
interest a the same time he is authorized in his officia capacity to exercise discretion in
making or administering the contract.

Agencies should consult their corporation counsdls, or equivadent, if they have concerns
regarding conflict of interest.
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Open and Free Competition - Procurement and sub-contracting shal be conducted in
amanner to provide, to the maximum extent possible, open and free compstition.

1. Theagency shdl be dert to organizationa conflicts of interest or non-
competitive practices among contractors that may restrict or diminate
competition or otherwise restrain trade.

2. Those who develop or draft specifications, requirements, bid invitations,
requests for proposals, etc. shdl be excluded from competing.

3. Awards shdl be made to the bidder/offerer whose bid/offer is responsive to the
solicitation and is most advantageous to the agency.

4. Solicitations shdl clearly sat forth al requirements that the bidder/offerer must
fulfill in order for his bid/offer to be evaluated by the agency.

5. Any and dl bids/offers may be rejected when it isin the agency's interest to do
0.

Minimum Procedural Requirements - Recipients shall establish written procedures
that provide for, a minimum, the following requirements:

1. Procurement and sub-contracting actions shdl follow a procedure to avoid
purchasing unnecessary or duplicative items.

2. Solicitations for goods and services shall clearly and accurately describe the
goods and services to be procured or sub-contracted.

3. Someform of price or cost analysis shdl be made in connection with every
procurement and sub-contract action to ensure that costs incurred are
reasonable, that costs are alowable if they are charged to financia assistance
programs, and that the agency is not paying for services which are otherwise
available free of charge to the agency.

4. A system of contract administration shall be in place to ensure contractor
conformance with terms, conditions, and specifications of contracts or purchase
orders.
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5 Purchase of services audit guidelines

The State Single Audit Guidelines are the state’s instructions to auditors of
local governments which have federal A-133 audits. This section includes
an excerpt from the Guidelines which addresses purchase of services.

The Guidelines are currently sold in paper format through the Department
of Administration’s Document Sales and Distribution Section,
www.doa.state.wi.us/dsas/docserv/docsales/index.asp. In the fall of
2001, the final version of the 2001 revision to the Guidelines will be online
at www.ssag.state.wi.us.

Excerpts from two of the documents referenced in this section are
included elsewhere in this document:

The procurement and subcontracting requirements from the
Allowable Cost Policy Manual (part of the Financial Management
Manual) are in Section 4 of this document.

The guidance for identifying and assessing risk from the Provider
Agency Audit Guide is in Section 8 of this document.

Purchase of service

Background

Section 46.036 of the Wisconsin Statutes establishes the standards for purchases of care and
services made by a county socid services department, a county department of public welfare,
or aboard established under s. 46.23, 51.42 or 51.437. Per section 20.002(13) these
standards are also gpplicable to Indian Tribes. Additiona purchase of service (subcontracting)
requirements are contained in the Financial Management Manual, the federd Common Rule,
and OMB Circular A-133.

Compliance Requirement
Counties must follow acceptable procurement standards when purchasing care and services
using funds from the Department of Health and Family Services.

Suggested Audit Procedures
Determine whether the county:

procured the care and services through a process that is consistent with gpplicable
procurement policies and procedures.

has a conflict of interest policy regarding the sdection, award, or adminigtration of the
contract.

has contracts on file for purchase of services, where applicable, or awaiver from the
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Department of Health and Family Services.

monitors contract compliance, including collecting financid, performance, program, and
specid reports, reviewing them in atimely manner; and taking action when problems
were noted.

ensures that payments for care and services do not exceed the amount specified in the
contract.

Compliance Requirement

Providers which receive more than $25,000 in funds from the Department of Health and Family
Services must have an audit that meets department standards, unless the audit is waived by the
department. The department’ s tandards are in State Single Audit Guidelines for loca
governments with A-133 audits and the Provider Agency Audit Guide for al other agencies.
Provider audit reports are typicaly due to the granting agency six months from the end of the
provider’sfisca period, and the granting agency should review and resolve the provider audit
reports within Sx months of receipt of the reports.

Because of the timing of audit fieldwork, auditors are likely to encounter Situations where the
deadlines for when audit reports are due to the county and for when the county must review and
resolve the audit reports have not yet passed as of the end of fieldwork. In these cases, thereis
no finding of noncompliance, and county auditors must follow-up on the status of the provider
audits in the subsequent county audit. Guidance on presenting audit findings involving provider
audit reportsisincluded at the end of this section.

Suggested Audit Procedures
Determine whether the county:

documented its decision process, if it used the Provider Agency Audit Guide' s risk-
based approach when deciding whether to require an audit and, if so, the kind of audit.

performed dternate monitoring, if it planned to rely on aternate monitoring in order to
waive the audit or require alesser-scoped audit than the risk would have otherwise
indicated.

gave the provider information on the nature of funding (federd, Sate, loca, mixture) so
the provider could have the appropriate type of audit.

received the provider audit reports or has awaiver on file from the Department of
Hedth and Family Services.

reviewed the provider audit reports to ensure they contain al gpplicable report dements
required by the contract and by the type of audit that was performed.

resolved audit findings within Sx months of receipt of the audit.

Contract Administrator’ s Toolbox 11



Contract Administrator’s Toolbox



Reporting Purchase of Service Findings in the Schedule of Findings and Questioned
Costs
For provider audit reports which have not been received as of the end of fiddwork:

if the deadline for receiving the provider audit report has not passed, there is no finding
of noncompliance. (The auditor follows up in the subsequent county audit.)

if the deadline for receiving the provider audit report has passed, report afinding in the
Schedule of Findings and Questioned Costs.

For provider audit reports which have been recelved, but not yet reviewed and resolved as of
the end of fiddwork:

if the deadline for reviewing and resolving the provider audit report has not passed,
there is no finding of noncompliance. (The auditor follows up in the subsequent county
audit.)

if the deadline for reviewing and resolving the provider audit report has passed, report a
finding in the Schedule of Findings and Questioned Costs.

At aminimum, the finding must indude:
the name of the provider,
the payments made applicable to the contract period,

the Community Aids Reporting System (CARS) line number on which the rdated
expenditures were reported DHFS, and

the program title and identification number.
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6 Contract review checklist

Over the years, the Office of Program Review and Audit, in the Department of Health and
Family Services, has been asked on many occasionsto review draft contracts and to offer
suggestions on how contracts could be improved. The primary focus of the review typicaly has
been on how to tighten up contract deliverables to better ensure that the expected contract
results are clear, unambiguous, and enforceable. However, our reviews have aso |ooked at
other contract components.

To help organize and focus our contract review activities, we developed the checklist below.
Perhaps by following this or asmilar checklist edited to meet a purchaser’ s unique needs, a
purchaser could promote some contracting efficiencies and better ensure that contracts are
complete and meet the purchaser’ s needs.

Contract Review Checklist

o Clearly defined contract period (start and end date).

o Complete name and address of Purchaser and Provider, Grantor/Grantee, etc.

o Clear description of what (goods, services, etc.) is being purchased or contracted for under
this contract (may be in contract body and/or exhibits). In order to be effective and
enforceable, contract deliverables need to have certain important characteristics. Contract
deliverables need to be;

o Specific and measurable;

0 Unambiguoudy defined so that essentia festures of desired ddliverables are clearly
understood, such as how timely something needs to be done or how many of certain
things need to happen; and

o Linked to broader objectives the purchaser is gtriving to achieve, such as compliance
with federd or sate legd requirements, accomplishment of the purchaser’s Srategic
plan objectives, and/or goals established as part of a needs assessment.

o Name, location, telephone number of contact person for this contract.

o Contract fully describes the purpose, content, and due dates of program reports that the
Provider must submit, which typicaly will present information showing the extent to which
the Provider has achieved contract goals.

o Clear, concise language or measures that determine how and when the Provider has
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achieved adequate performance.
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o Each exhibit atached to the contract is labeled correctly and referenced in the contract
body.

o The maximum amount of funds that the Provider may recelve from Purchaser.
o Clear, concise language describing the payment system and the basis of payment.
o Provider can expect payments according to the following schedule:

o If needed, the conditions and terms to withhold or reduce payments due to performance
problems/issues are clearly described.

o If adherenceto sandardsis required in the contract, Sandards are available for the
Provider

0 Reportsto the Purchaser are described and related to ddliverables, including content and
timelines/due dates.

o Contract states if Provider may or may not subcontract under this agreement.

o Requirements of Provider and/or Purchaser regarding notice to terminate this contract are
clearly described.

o Any and dl items added to the standard contract language are clear, reasonable, and
enforceable, and do not contradict other items in the contract.

o If needed, Specid Provisons are stated and clearly defined.

o Ovedl: Clear description of expectations, consequences, responghilities, and obligations
for both the Purchaser and Provider under this contract.

o Notable exceptions to any above item(s):
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7 Payment mechanisms

The following material is an excerpt from the department’'s Contact
Administrator's Manual, which is an internal document. This section
includes information which may be useful to any contract administrator,
although you will find some references are unique to DHFS'’s environment.

A. Cost Reimbur sement
What isa cost-reimbur sement payment mechanism?

Traditionally, most DHFS grants have been paid on a cost-reimbursement basis. Contractors
submit monthly expense reports for alowable costs incurred up to amaximum level of
reimbursement, which is specified in the contract. Allowable costs are those that are reasonable
and necessary to achieve the objective(s) of the contract, and are consstent with the provisions
of the DHFS Allowable Cogt Policy Manud. Most agencies will aso have to submit an annud
audit to confirm that it complied with state and federd cost policies.

What ar e the advantages and disadvantages of paying contractors by reimbursing
costs?

One advantage to using cost-reimbursement contracts is that established measures exist (for
example, the dlowable cost policies and annua audits) to confirm the gppropriateness of
payments. Aswell, the contractor's costs of reporting expenditure and program information are
generdly consdered low, and the Department is quite efficient at making payments on a cos-
reimbursement bass.

However, athough payment can be withheld and contracts terminated or not renewed if
performance is sufficiently poor, cost rembursement payment mechanisms provide little or no
incentive to perform effectively and achieve the gods of the contract. Contractors don't get paid
for what they accomplish, but for what they spend. They aso get paid only for alowable cogts,
which sometimes can be different than needed services, since policy prescribing what's
alowable may not keep pace with innovative ways of providing services. Contractors may not
be able to offer services clients need, if they are not alowable costs and reimbursable. The
contractor also hasllittle or no incentive to be efficient, because any unspent funds must be
returned to the Department, even if contract goas have been exceeded.

When should a cogt-reimbur sement payment mechanism be used?
Cogt-reimbursement is used when the purchaser is especialy concerned about controlling

expenses, and reported costs can be compared to aline item budget that is part of the contract.
It isaso useful when it is difficult to estimate the cost of providing services and to negoticte a
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rate that alows adequate payment to the contractor, while guarding againgt excess profits.

B. Unit Cost or Fee-for-Service
How does a unit cost or feefor service payment mechanism work?

Under aunit cost or fee-for-service system, the contractor is paid only for the number of units
of service provided a an agreed-upon price per unit, or rate. Units of service are typicaly
program outputs, such as number of hours of counseling or training sessions provided.

When should a fee-for-service payment mechanism be used?

Fee for service payment systems generaly work best when the amount of service needed is
predictable and the cost of providing the service is known. The contract should ensure the
contractor is not alowed to bill for more services than there are funds available to pay for.
Sometimes the maximum amount of reimbursement a contractor can receive will be specified in
the contract, and the contract agency will either need to stop providing services when the
maximum is reached, or else cover these additional costs from other sources.

What are the advantages and disadvantages of fee-for-service arrangements?

If thereis competition between potential contractors, fee-for-service arrangements should
encourage efficiency and lead to reasonable fee levels, and may even make it possible to
purchase services at a discount. However, if thereis only one appropriate contractor, and
competition cannot be relied on to drive prices down, it is fill necessary to make sure the
Department is "buying smart" and paying the lowest reasonable price for the service. This might
require doing an andysis of the actua cost of providing the service, and/or by doing a market
comparison with amilar services.

Fee-for-sarvice payment rewards contractors that maximize the number of units of service
provided, aslong as they control other cogts. Thisincentive to provide increasing amounts of
service may encourage the provison of unnecessary services and could result in the Department
being committed to spend funds in excess of the available budget. To avoid this, it may be
necessary to place controls on the demand for services or on the amount of servicesthat can be
billed. It might also be ussful to incorporate other incentives, such as the achievement of certain
results, rather than only rewarding the provision of more services. Without adequate controls,
the threat of service demands exceeding budget is very red, and should be considered carefully
before using fee for service as a payment option.

Fee-for-service can dso have an adverse effect on the quality of services, sinceit provides
incentives for contractors to keep costs low in order to generate more revenue. The contract
adminigrator thus needs to have an on-going system of assessing the qudity of services being
provided.
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C. Capitation
How do we pay contractors under a capitated payment system?

Under a capitated modd, the contractor is paid a certain amount to provide defined servicesto
atarget group, and is held accountable for providing the required services despite the find cog.
Thistype of payment mechanism has been most widely used in the medicd servicefidd, and to
alesser extent in mental hedlth and substance abuse services.

Capitated payments are often associated with managed care models of service delivery. For
example, amonthly payment is made on behaf of each of amedica managed care
organization's enrollees regardless of whether they receive frequent or expensive services during
any given month, or no sarvices a al. The managed care organization is responsible for
managing the care of these patients, and may risk losing money if total expenses exceed the pre-
determined amount of funds.

How are capitated rates deter mined?

Capitated rates are estimates of the costs of service consumption, based on historical
information and assumptions about the future. The development of reliable capitation rates
requires the involvement of many disciplines both within and outside the Department, to develop
a complete specification of the services to be provided, predict the number of clients who will
be using various levels of the services, and estimate the cost of providing the expected volume
of service.

Typicdly, services of an actuary are heavily relied on to estimate what it would cost to serve the
target population under afee-for-service arrangement. That cost is then used as a benchmark in
determining the amount of the capitated payment. This process requires alongitudina database
of utilization and expenditure information, which must be verified for completeness and
accuracy.

Although capitation does not necessarily result in savings, it is generdly presumed that capitated
rateswill be set so that lesstotal funds will be expended for the same services than if other

payment mechanisms are used. For example, the Department may set capitated rates for Health
Maintenance Organizations serving AFDC clients at 92% of the projected fee-for-service codts.

How do we know if the capitated rates ar e accur ate?

Idedly, capitated rates accurately predict the actua costs of providing services to the target
population. In redity, Since they are basicaly projections of future events, it is redistic to expect
they will not be 100% accurate, and that actua costs may be either higher or lower than
predicted. Because of this, Department capitation contracts may provide for aretrogpective
review process, conducted after the services have been provided, to determine what the actua
costs of providing them were. Thisreview may
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also focus on the appropriateness, necessity, quality and reasonableness of services provided.
How isthefinancial risk managed if capitated rates are not accurate?

Until the accuracy of the capitated rates has been demonstrated, a contractor will probably not
be willing to assume the financid risk if it turns out they do not adequately cover the costs of
service deivery, and the Department will probably not be willing to assume the risk if the rates
are high and generate excess profits for the contractor. For this reason, the purchaser (DHFS)
and the provider usudly agree to some sort of risk sharing mechanism for aperiod of time,
perhaps severd years, while the program evolves and the rates are refined. In some situations,
DHFS may assume al the financid risk. Once the Department and contractor have confidence
in the accuracy of the rates, the contractor may be expected to manage costs within the
capitated rate.

What are some ways that the financial risks entailed in capitated payment mechanisms
can be shared?

In order to protect both contractors and the Department, a variety of risk sharing mechaniams
can be used, induding:

> Tiered risk sharing -- the state and the contractor each assume a portion of the loss,
depending on what percentage of total revenuesthe lossis. This method can dso be
gpplied to the sharing of excess revenues,

» Highrisk pools -- the state agrees to cover the cost of particularly high-cost "outlier”
clients. Monitoring mechanisms must be established to verify clams on therisk pool.
The risk pool may be reduced as the Department fine tunes the rate-setting process and
as the provider organization gains experience in implementing a capitated system of
sarvice ddivery;

» Reinsurance -- the provider organization purchases an insurance product that protectsit
from high outlier cogts. Reinsurance can be limited to cogts associated with a specific
sarvice such asinpatient hospital codts, or it may cover total aggregate costs that exceed
acertain amount; and

» Risk reserves -- the contractor maintains sufficient financial reservesto assure program
financid viability in the face of operating deficits. For example, health maintenance
organizations operating in Wisconsn must have a net worth of $750,000, or 3% of the
prior 12-month's premiums, in areserve account. Other managed care programs
contracting with the Department have been required to maintain risk reserves equd to
two months of capitated payments.
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|'s capitation used as the only payment mechanism in a contract? Or can it be combined
with other payment options?

Even where a capitation rate is used, a contract may identify certain services that will be
reimbursed on a different basis. For example, there might be some services that contractors are
unwilling to provide without a guarantee that their actua costs will be covered, either because
they are very expensve, or becauseit is difficult to establish a sound actuarid basisfor them.
For example, medica services for individuadsinfected with HIV have sometimes been carved
out of capitated contracts for medica services, and. paid on afee-for-service bags. In addition,
there may be financid pendtiesfor failure to meet certain service leve targets even though
reimbursement is made on a capitation basis.

What are the advantages and disadvantages of capitated payment systems?

If there is competition among contractors, it pushes them to manage more efficiently and provide
services less expensvely than under fee-for-service arrangements. The marketplace dso helps
control cost and quality of services, since consumers can "shop around” for providers that best
meet their needs.

There are dso some disadvantages to this modd, however. If enrollment is voluntary, contract
agencies may be tempted to "cream”, or try to serve the least costly clients, while avoiding those
who are most codlly. It is possible to include contract language that makes it more difficult for
contractors to focus on "easy" clients. On the other hand, providers who offer high-quaity
services may attract the needier and higher-cost clients, and it may be necessary to adjust their
rates. Also, once arate has been determined, it isin the interests of the contractors to hold
down costs as much as possible, and they may attempt to increase profits by reducing the
qudity or quantity of services, to the detriment of the recipients of those services. Without
performance standards in the contract, there is no guarantee that some recipients may not
receive what they need.

In the hedlth care fidd, where capitation is used extensvely, there are tandards for service
provision, licenang systemsfor professond providers, and credentialing protocols for staff of
hedlth maintenance organizations that furnish at leest some leve of qudity assurance over the
services provided. But whether in hedlth care or in other program areas, where quality
assurance procedures may not be as well established, it is aways necessary to monitor the
services provided to ensure they are of acceptable quality. Developing performance
expectations, and then establishing the monitoring systems needed to assess performance,
suggest an added cost factor that needs to be consdered when using this form of payment
mechanism.

D. Performance-Based

What is performance-based contracting?
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Performance-based contracts focus on and pay for results, asindicated by performance
measures. "Performance’ can be measured in terms of program outputs, outcomes, or a
combination of the two. Outputs typically focus on the processes of service ddivery, while
outcomes focus on the results the provided services are intended to achieve. To the extent that
performance measures are based on outputs aone, such as clients recelving services, this kind
of payment system is not materidly different from a fee-for-service system.

The outputs or outcomes that are used as performance measures are developed using the same
method described for developing program objectives, in the last section. In dl likelihood, the
performance measures that payments will be based on will be chosen from the program
outcomes and objectives dready developed.

How do we decideif we should use a performance-based contract for a particular
program?

Since performance-based contracting addresses critical issues of program accountability and
effectiveness, a srategic business god of the Department isto base increasing portions of
payments on achieving performance goas. Performance-based payment mechanisms should be
consdered when:

> Itisdedrableto provide an incentive for good performance or adisncentive for a
fallure to produce those results. For example, one way to accomplish this could be by
reimbursing 90% of reported cogts, but holding back the fina 10% unless or until
certain results were achieved. The mgor advantage of thiskind of payment mechanism
isthat it provides an incentive for the contractor to accomplish the program objectives
specified in the contract, since afalure to produce results reduces the payment
received;

» Itispossble to establish measurable performance criteria, whether outputs or
outcomes, that indicate whether the program gods are being met. Some programs may
be too multi-faceted for afew indicators to reliably indicate adequate performance; or

» Thetimeinvested in determining the level of payment based on performance indicators
will be worth the payoff. If the entire program issmadl, or if only asmdl portion of a
contractor's payment is going to be tied to performance, it may not be worth the time
involved. Deciding not to base payment on specific objectives does not mean the
contractor will not be held accountable for meeting those objectives. Information on
program outcomes and progress being made to meet dl contract goals and objectives
will still be reported on by the contractor and monitored by the contract adminigtretor, it
will just not be used as abasis for making payments.

Are performance-based payment mechanisms ever used asthe only way to pay
contract agencies, or arethey combined with other payment methods?

For avariety of reasons, the Department has not used a payment mechanism which is based
totally on achieving outcome measures, however, it is possible to integrate performance-based
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payment into other payment methods. For example, performance and cost-reimbursement
payment mechanisms have been combined in making payments to many providersin the Child
Widfare program in Milwaukee County. The Department also has introduced performance
objectives with fiscal consequences in capitated payment contracts with HMO's in the Medicaid

program.

Isit possiblefor a non-profit organization, which may have limited funding and isn't
supposed to make any profit, to enter into a performance-based contract?

Although they don't make profits, which would go to owners or stockholders, non-profits may
have reserve funds from donations or other sources. These reserve funds could theoreticaly be
used to pay program costs not covered in other ways, or to receive bonuses or additional
money earned for exemplary performance. It istrue that small, community-based organizations
may not have the same ability to assume risk under a performance-based contract as do larger,
more diversfied organizations, however, and specific payment provisonswill need to be
carefully thought-out for each Stuation.

How does DHFS process paymentsthat are based on performance? Who deter mines
whether the contractor has met performance goals, and how much they should be paid?

Performance-based contracting is arelatively new process for DHFS. 1t will probably be
necessary to consult with the CARS unit to be sure the payment mechanism included in the
contract is one they can implement.

As the person with the most knowledge of the program ares, the performance measures in the
contract, and the contractor's actua performance, it is presumed the contract administrator will
need to determine the gppropriate payment and to communicate this with the CARS unit, which
will then make the payment

Arethereany problemsor issuesto consider about performance-based contracting?
How can these issues be addressed?

Below isadiscussion of problems that may emerge when purchasers reward contractors based
on a performance contract. Possible solutions to the problems are included in the discussion.
The complexities involved in performance-based contracts will necessitate discussions with
bureau and divison program staff and managers, who may aso want to involve staff from
OPRA, OLC and/or BFS.

» Performance measures cannot account for al of the factors that affect program
outcomes, some of which are beyond the control of service contractors and program
gaff (e.g., demographics and economic conditions). Contractors and program staff must
be given an opportunity to report the context, including items such as client
characteridtics, in which their programs operate, or they will be tempted to "cream," and
provide services only to the easiest clients or cases. For instance, one way for adoption
agencies to make their performance look better is to work with those children most
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likely to be adopted. Ways to avoid this Stuation are:

> Include adefinition of the target group in the contract. For instance, rather than paying
for dl completed adoptions, the contracting agency might pay only for adoptions of
specid needs children, or children who have been in foster care for a certain length of
time; or

» Reward contractors for accepting difficult clients. For instance, clients could be
identified as having a higher or lower functiond rating, and outcomes or payments could
be different for those with higher needs.

» Providers might try to negotiate easy outcomes. For instance, if achild who has beenin
fogter care goes back to his’lher own family, this does not mean the child will not need to
be placed in foster care again. More sophisticated performance contracting would
provide financid incentives to agencies that return children to homes that provide
adequate care and stability for a certain period of time.

»  The minimum expectation may become the maximum. In other words, there is no
incentive to perform above the minimum leve required to fulfill the contract
requirements. In this case, the purchaser should use different rates for different levels of
outcomes, or write a contract that specifies the specific level of outcome expected. For
indance, if an improvement in reading grade level during trestment is the objective, the
contract should specify the expected grade level improvement. Contracting for an
"improvement” in grade level will not provide sufficient motivation for the contractor to
help the child improve above aminima amount that meets the contract requirement.

» Contractors might argue over the rules. If contractor's know there may be a pendty for
falure to achieve contracted outcomes, they may argue about how the decison was
made to withhold an incentive and what evidence was used to determine that the
outcome was not achieved. For thisreason it is hecessary to use outcomes that are
observable and measurable: Two people should be able to look at available
documentation and agree that the outcome was or was not achieved.

» Providers may focus only on those objectives with monetary or other rewards, and not
on the overal gods of the program. To avoid this Stuation, make sure the measure used
to determine payment is an important indicator of overdl performance, or use a set of
outcomes, rather than a single outcome, to determine payment.

» There may be resstance to new reporting requirements. If so, it may be possble to
make these requirements more paatable by pointing out that the data necessary for
performance contracting is aso information that should be routinely collected as part of
good program management, and having thisinformation avallable will dlow program
gaff to improve the program and make it more competitive for future contracts.

» Theadditiond work in performance contracting will be in negotiating the agreement and
in assuring that documentation is accurate and reliable. This may mean more contract
adminigrator involvement in monitoring performance,
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however the pay-off in terms of improved program performance and increased
accountability may be worth the extra effort.

» Providers may be reluctant to enter into performance-based contracts, sSnce they have
potentia for disrupting the agency's funding stream. Smal agencies may have little or no
financia reserve to depend on if they do not earn as much as they expected to. Also,
the contractor needs to have some way of generating revenue while trying to produce
the dedired results. This effect can be cushioned by using interim performance measures,
or by making only a portion of payment contingent upon performance and continuing to
pay partialy on the cost-reimbursement modd.

The more complex the business requirements in the RFP/RFB and contract, the less likdly it is

that potential contractors will be interested. Department staff may need to take the initiative to

seek out providers that are willing to enter into performance contracts, and consider phasing in
performance contracting over a period of time.
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8 Identifying and assessing risks

The Provider Agency Audit Guide is the department’s policy for audits of
non-profits, for profits, and certain local governments (those which do not
need A-133 audits). The references in this excerpt are to other sections of
the Guide, which is online at www.dhfs.state.wi.us/grants.

All providers which receive department funding in excess of the statutory threshold for requiring
an audit (Appendix B) need to have an agency-wide audit unless the granting agency chooses
to use this chapter’ s risk-based approach either to waive the audit or to require alesser scoped
audit. Examples of Stuations where the granting agency may choose not to use the risk-based
gpproach include when it knows the provider needs to have a single audit in accordance with
OMB Circular A-133 or when it requires agency-wide audits as amatter of policy.

Under the risk-based approach, the granting agency matches the monitoring and auditing
methods to the risk that a provider will have problems in administering a contract for the
purchase of care and services. Therisk factors are in three categories.

2.1  Risksassociated with a particular program
2.2  Risksasociated with aparticular provider
2.3  Risksasociated with the granting agency

The granting agency determines whether the risk factors point toward lower or higher risk and
uses the results of these individual factors to assess whether the provider’s overdl risk islow,
moderate, or high. After the granting agency identifies and assesses risks, the next episto
select the type of audit that best complements the granting agency’ s other monitoring efforts.
That step is covered in Chapter 3.

When the granting agency chooses to use the risk-based approach, it must perform the risk
assessment in a systematic and rational manner, and it must document the risk assessment.
[Hlugtration 2.1 “Risk Identification and Assessment Worksheet” offers one approach to
performing and documenting arisk assessment. Granting agencies may choose to develop their
own risk assessment tools based on the content of this chapter. They may dso choose to add
other risk factors or to assign some risk factors more weight than others. The granting agency’s
auditor will test the granting agency’ s assessment of risks for its providers as part of the audit of
the granting agency, and the audit procedures for testing risk assessment are in Section 5.1.1.

The granting agency should perform the risk assessment a the time it is considering whether to
contract with the provider. This offers severa benefits

» Thegranting agency islikely to consder some of the samerisk factors, such asthe
provider’s experience and past performance, when deciding whether to contract with
the provider.
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» Thegranting agency can specify specid reporting or monitoring requirementsin the
contract.

» The granting agency can specify the type of audit in the contract.

The provider’ s auditor may find the risk factors described in this section useful during audit
planning, especialy when sdecting programs for program leve testing in an agency-wide audit
(Section 4.3). In addition, the granting agency should make its risk assessment available to the

auditor, so that the auditor can take the granting agency’ s concerns into account while planning
the audit.
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[llustration 2.1 Risk Identification and Assessment Worksheet

(Place a checkmark next to the
description that best suits the risk factor)

Risk Factors

Lower Risk Higher Risk
2.1 Program Characteristics:
2.1.1 | Lifestage of the program More than two years Less than two years
2.1.2 | Complexity of the program Low level of complexity High level of complexity
2.1.3 | “Sensitivity” of the program Low level of sensitivity High level of sensitivity
2.1.4 | Who decides eligibility for the Granting agency Provider
program
2.1.5 | Who decides amount or type of Granting agency Provider
service from the program
2.1.6 | Payment method Unit-times-unit-price and All other payment methods
granting agency has
independent means of
knowing reasonability of
price and number of units.
2.1.7 | Competition Competitive basis Not competitive
Other characteristics:
2.2 Provider Characteristics:
2.2.1 | Provider’s total funding from Less than $75,000 Greater than $75,000
the department
2.2.2 | Provider’s length of time in More than two years Less than two years
business
2.2.3 | Provider’'s experience and past Extensive experience and Little to no experience or
performance history of good history of problems with
performance performance
2.2.4 | Provider’s financial health and No financial difficulties or Financial difficulties or
practices problems with financial problems with financial
practices practices
2.2.5 | Provider's compliance and No problems Some problems
internal controls
2.2.6 | Provider's fiduciary No fiduciary responsibility Provider has fiduciary
responsibilities responsibilities
2.2.7 | Provider’s subcontracting Little to no subcontracting Extensive subcontracting
or effective contract or ineffective contract
monitoring function monitoring function
Other characteristics:
2.3 Granting Agency Characteristics:
2.3.1 | Granting agency’s experience Extensive experience Little to no experience
with the provider agency
2.3.2 | Granting agency’s experience Extensive experience Little to no experience
with the program
2.3.3 | Granting agency’s monitoring All significant risks covered Some significant risks not

methods

by alternate monitoring

covered by alternate
monitoring

Other characteristics:

Overall risk assessment:

Low risk

Moderate risk
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| | High risk
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2.1 Risks associated with a particular program
Programs differ in their inherent risks, which indlude:

2.1.1 Lifestage of the program

2.1.2 Complexity of the program

2.1.3 “Sendtivity” of the program

2.1.4 Who decides digihility for the program

2.1.5 Who decides amount or type of service from the program
2.1.6 Payment method

2.1.7 Compstition

In addition to the factors listed in this section, the department may have identified risks specific
to certain programs. In some cases, the department will send granting agencies aerts or other
program bulletins describing the issues it is concerned about. The department’ s contract
adminigration or audit Saff (Appendix A) are dso good sources for information on risks for

particular programs.

2.1.1 Lifestage of the program
Egtablished programs generdly have less risk than newer programs would have. In addition,
recent sgnificant changes to an established program can increase risk.

2.1.2 Complexity of the program
Programs that have smpler requirements (eligibility, caculations, reporting) generdly have less
risk than programs that have more complex requirements.

2.1.3 “Sensitivity” of the program

The “sengtivity” of the program is made up of two factors. the vulnerability of dients and the
vighility of the program. Programs that serve vulnerable dients generdly have higher risk
because these clients might not be able to convey to others that they are not receiving adequate
savices. High vighility can cut both ways: while any problems are more likely to become
gpparent, which reduces risk, any problems that do occur can quickly harm the credibility of
both the provider and the granting agency, which increasesrisk.

2.1.4 Who decides eligibility for the program
Risk islower when the granting agency determines digibility, and it is higher when the provider
agency determines digibility.

2.1.5 Who decides amount or type of service from the program
Risk islower when the granting agency determines what services aclient gets, and it is higher
when the provider makes these decisons.
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2.1.6 Payment method

All payment methods have risks, dthough some are inherently more risky than others depending
on the circumstances. Most payment methods are a variant of one of four basic methods of
making payments to providers:

» Cost-based contract — In a cost-based contract, the provider reports costs to the

grantl ng agency, who reimburses the costs. Cost-based contracts include those where
The provider isreimbursed for its costs.
The provider isresponsible for the cost of providing care and servicesup to a
certain amount, after which the granting agency sharesin the cost or assumes fulll
risk of the cost overruns.
The provider’s rembursement is limited by alowable costs, such as the agency
maintaining a reserve (Section 7.1.6).
Actud dlowable cost information is needed for federa reporting purposes, such
as group homes and child caring ingtitutions (Section 7.1.5).

A cost-based contract can have high risk if the granting agency does not have means of
ensuring that the provider is claiming only alowable cogts for rembursement.

Some of the risks of ingppropriate payments for a cost-based contract include
unalowable cods resulting from:
- Inaccurate cost reports.
Misdlocation of costs or cost shifting.
Lack of approvd for costs.
| nappropriate or unnecessary items.
Lack of documentation for costs.

» Units-times-unit-price contract — Under a unit-times-unit-price system, the provider and
the granting agency decide on a per unit price for the service, the provider reportsthe
number of units of service to the granting agency, and the granting agency pays the provider
for the number of unitsitemsthe price per unit. A unit-times-unit-price method can have
high risk if the granting agency does not have means of ensuring thet the unit priceis
reasonable and that the number of units the provider claimsto have supplied is accurate.

Some of the risks of ingppropriate payments for a unit-times-unit price contract include:
Inaccurate count of units.
Price istoo high or too low.

Unnecessary units.
Undocumented units.

» Performance-based contract — Under a performance-based contract, payments are tied
to achieving performance gods. Developing performance measures that promote the intent
of the program without introducing additiona risks to the program can be very difficult, and
successful use of this contracting method requires careful planning. Some of the risks of
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inappropriate payments for a performance based contract include shift of focus from overal
program purpose to measured activities and inaccurate performance reports.

> Capitated contract '— In a capitated contract the driver for payment is reported digible
enrollees. The contractor is paid a certain amount to provide services to atarget group, and
it is held accountable for providing the services despite the find cost. There are two types
of capitated contracts:

Full risk —the provider isresponsble for al costs of providing the care or services.

Shared risk —the provider is responsible for costs of providing care and services
up to a certain amount, after which the granting agency sharesin the cogts.

Some of the risks of ingppropriate payments in capitated contracts include:
Rates set too low or too high,
Inaccurate reporting of number of eigible enrollees or services provided to
enrollees,
Reduction in costs through reduction in level of services or types of services
provided to enrollees, and
For shared risk capitated contracts, also see the risk factors associated with
cost-based contracts (See cost-based contracts, above).

Granting agencies can affect the relative amount of risk by sdecting a payment method that suits
the particular circumstances. For example, if the granting agency has a program that it does not
have much experience with, a unit-times-unit-price contract can be very risky unlessthereisa
means of ensuring that the unit priceis reasonable. One way to mitigate thisrisk isto usea
cost-based contract for the first few years to establish abase line for cogts.

2.1.7 Competition

Grants that are awarded on a competitive basis are generdly lower risk because the competitive
process helps reduce the likelihood that the granting agency will be overcharged for the service
provided under the grant. Some characteristics of awards made on a compsetitive basis include:

» The granting agency has awritten conflict of interest policy, which it followsin making
the award.

» Theaward ismade as aresult of awritten bid.
» More than two providers bid on the award.

» The granting agency has credible, independent means of knowing that the priceis
reasonable, not only whether the price istoo high, but also whether it istoo low to

1 Wisconsin Statutes allow capitated contracts only for certain services funded by the Medical Assistance
program. Contact the department (Appendix A) if you have questions about the allowability of a contract
method
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support an acceptable level of services.

> Aspart of the bid process, the granting agency identifies and evauates the level of
services to be provided.
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2.2 Risks associated with a particular provider
Providers aso have inherent risks. Some of the risks associated with particular providers
indude:

2.2.1 Provider’stotd funding from the department
2.2.2 Provider’slength of timein busness

2.2.3 Provider's experience and past performance
2.2.4 Provider'sfinancid hedth and practices
2.2.5 Provider's compliance and interna controls
2.2.6 Providersfiduciary responshilities

2.2.7 Provider's subcontracting

2.2.1 Provider’s total funding from the department

A good starting point in consdering risk associated with a provider is the total amount of
department funding that the provider receives from al sources. The amount of fundingisa
measure of the amount of the department’ s exposure if the provider has problems administering
programs. Smaller amounts of funding correspond to lower exposure, and thus lower risk,
while larger amounts of funding correspond to higher exposure and risk. However, the leve of
funding is just one many factorsthat feed into risk. In other words, a provider that was paid
$50,000 is not automaticdly low risk, and a provider that was paid $175,000 is not
automaticaly high risk.

Since exposure is congdered from the department leve, adl sources of department funding need
to be taken into account. This funding can be direct from the department or passed through one
or more of the agencies.

The dtatutes establish athreshold for when an audit is required unless the audit is waived by the
department (see Appendix B for the information on the statutes and Section 3.2 for information
on waiving an audit). In addition to the statutory threshold, the department has established the
following guiddines for risk for different levels of funding:

Table 2.2 Risk Associated With Total Department Funding

Amount of department funding from all sources Risk
Less than the statutory threshold (Appendix B) Audit not required
More than the statutory threshold and less than $75,000 Lower
More than $75,000 Higher

2.2.2 Provider’s length of time in business

An agency that has been in business for severd years will generdly be lower risk than a start-up
agency. A granting agency can mitigate these risks by performing additiona monitoring for new
providers.

2.2.3 Provider’s experience and past performance
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The provider’s experience and past performance are key factorsin risk: extensive experience
and a history of good performance generaly means lower risk, while little to no experience or a
history of poor performance generdly means higher risk.

2.2.4 Provider’s financial health and practices

Providers which have good financia health and sound financia practices generaly have lower
risk. Providers have higher risk if they have trouble paying their bills or if they arein danger of
going out of business due to poor financia condition. Providers dso have higher risk if they
“sdf ded,” atempting to circumvent limits on alowable profits or reserves by doing business
with rdated parties. The granting agency should consider the following questions:

» Doesthe provider have ahigtory of financid difficulties?

> Doesthe provider do a significant amount of business with related parties and, if yes,
does this business affect department funds?

2.2.5 Provider’'s compliance and internal controls

A provider with a history of compliance and good internd controls generdly islower risk than a
provider with a higtory of problems in compliance or interna controls. Some questions to
answer in assessing the provider’s compliance and internd controls include:

» Doesthe provider’s audit report show wesknessesin internal controls that an
unscrupulous employee could take advantage of?

> Doesthe provider’s audit report show findings of non-compliance with regquirements
that relate to department programs?

> Do the samefindings recur year after year? This could be a sign that management has
not made a commitment to improving operations or ensuring compliance with the terms
of the contract.

> Doesthe provider have adequate segregation of duties? If not, does the provider have
effective compensating controls?

2.2.6 Provider’s fiduciary responsibilities

Providers which have fiduciary responsihilities for resident funds, such as protective payee, have
higher risk than providers which do not have such respongihilities. See Section 5.1 for guidance
on auditing fiduciary respongibilities for resdent funds.

2.2.7 Provider’s subcontracting
Subcontracting affects risk because the subcontractor performs program functions, but the
provider remains responsible for compliance with the terms and conditions of the contract with
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itsgranting agency. Risk is higher if the provider subcontracts materid activities to other
agencies. Risk isaso higher if the provider does not have an effective monitoring function for
overseeing these contracts. See Section 5.1 for guidance on auditing a provider’s
subcontracting function.
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2.3 Risks associated with the granting agency

The third area of risk isinherent risk of the granting agency itsdf. Granting agencies differ in
thelr experience in contracting with particular programs or providers and in the availability and
effectiveness of their monitoring efforts:

2.3.1 Granting agency’s experience with the provider agency
2.3.2 Granting agency’s experience with the program
2.3.3 Granting agency’ s monitoring methods

2.3.1 Granting agency’s experience with the provider agency

Contracting with a provider that the granting agency has done business with before generdly
means lower risk than contracting with a provider the granting agency hasn't done business with
before.

2.3.2 Granting agency’s experience with the program
The granting agency having extensve experience with the program generaly means lower risk
than does the granting agency having little or no experience with the program.

2.3.3 Granting agency’s monitoring methods

Risk islower overdl when the granting agency has monitoring methods thet effectively mitigate
the other risks identified in this section. The granting agency must ba ance the consegquences of
something going wrong with the cogts of the measures to prevent or detect that problem. In
doing so, the granting agency may choose to increase its other monitoring efforts o it can waive
the audit or require aless extensve audit than the risks would otherwise indicate. However,
due to the inherent limitations of audits, a granting agency cannot rely just on audits and forgo
other monitoring efforts.

Some of the possible monitoring efforts include:

» Providing technical assstance to the provider on understanding and meeting the granting
agency’s expectations.

» Reviewing financid reports and clams for reimbursement for reasonability and
mathematica accuracy before authorizing payment.

» Requiring supporting documentation for claims for rembursement.

> Reviewing performance reports and correlating them to financid reports and clamsfor
rembursement.

» Making Ste vidtsto observe services being ddivered and to review program records.
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» Surveying clients (or their families or caseworkers) on satisfaction with services and
responding to complaints about inadequate services.

> Fallowing up on complaints from whistle-blowers.

» Paying attention to media stories on the agency.

» Performing background checks on key staff at the provider agency. (In addition, Sate
law requires background and crimina history checks of certain personnd who are
responsible for the care, safety, and security of children and adults. See the Department
of Hedth and Family Services home page (Appendix A) for more information on the
gtatutory requirements for background and crimind history checks)

» Obtaining references or performing other checks to confirm that key agency aff have
sufficient experience to administer the contract.

> Requiring a provider to engage in on-going quality improvement or quality assurance
efforts and receiving and reviewing the results of these sdf-improvement initiatives.

The granting agency should perform athorough interna review of its monitoring efforts to
confirm that the scope and methods of monitoring combined with the extent of audit coverage
provide sufficient oversight given therisksinvolved. The granting agency can use the audit
program that the granting agency’ s independent auditor would use when performing the audit of
the granting agency as a starting point for such areview (Section 5.1.1).
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9 Site visit tool for monitoring subgrantee performance

The Financial Management Manual is the department’s policy for financial
management practices for programs administered by counties, tribes, and
51 boards. The FMM is online at www.dhfs.state.wi.us/grants.

Whenever one organization contracts with another organization to provide program services, the
organization providing the funding assumes some respongibility for assuring that the funds are
being managed efficiently and effectively to accomplish the objectives for which funds were
provided.

There are several mechanisms that can be used for monitoring performance. Some of these
mechaniams include: () reviewing and gpproving program planning documents, (b) reviewing
and gpproving operating budgets for the programs, (c) reviewing and approving expenditure
reports for the program, (d) reviewing any reports of program accomplishments or other
indicator data on the programs, (€) requiring, reviewing, and resolving audits of the program,
and (f) performing on-gte vigts.

From time to time, in fulfilling its management monitoring responghilities for subrecipient
organizations funded through this department, DHFS staff have conducted on-site visits for the
purpose of obtaining a brief assessment of the management capakiilities of organizationsit funds.

Numerous on-Site review tools and performance checklists have been devel oped for the
purpose of asssting saff responsible for monitoring the performance of subrecipients. Recently,
however, Office of Program Review and Audit staff have developed a checklist of questions
covering the areas of board oversight, financia management, and program management that we
have found helpful in developing abroad assessment of organizationd performance. This"ste
tool" is provided as a source of guidance for those whose responsbilities include the monitoring
of the organizations to which they provide funds, and who do not dready have atool developed
or areinterested in reviewing their existing site monitoring tool.
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SiteVisit Tool For Monitoring Subgrantee Performance

Thistool was developed for brief (idealy one day) Ste vidtsto provider organizations to enable
oneto get afed for how well the organization is functioning. The three broad aress covered are
board activities, financia management, and program management.

Depending on the many varied circumstances surrounding the program(s) and provider
organization being monitored, the users of the tool need to decide which of the enclosed
questions are applicable, whether other subject areas need to be included in the review, and the
criteria the reviewer(s) will use to determine whether the answers offered by the provider
organization are acceptable. For example, if arecently completed comprehendve financid audit
of an organization identified no accounting problems, the reviewer(s) may not need to ask every
question pertaining to financid management. On the other hand, knowledge of past program
performance concerns may prompt the reviewer(s) to concentrate on obtaining full and
complete answersto dl program management questions.

Board Activities
1. Arethere Board gpproved by-laws? Obtain copies and review for relevant materias.

2. Arethere Board approved personnel policies and procedures? Review these for any items
that may be relevant to program operations or to the costs charged to grant programs.

3. Isthere aBoard approved financid policy and procedures manual? Isit updated on a
periodic basis?

4. Determine the Board'srole in establishing program directions, including development of a
mission datement for the organization.

5. Wha kind of financid and program performance reports typicaly go to the Board, if any?

6. How active arole doesthe Board take in financia meatters? In reviewing budget priorities?
In reviewing financid performance?

7. Hasthe Board established performance goals for the Executive Director and periodically
evauated performance of the Executive Director?
Financial M anagement

1. Doesthe agency charge indirect costs to grants? If so, do they have awritten indirect cost
plan?Isthe pool of indirect costs to be recovered through the rate segregated
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10.

11.

from costs charged directly? Are indirect costs budgeted for and approved in grant
contracts? Do the costs charged meet any limitations prescribed for indirect costs?

Does the agency alocate costs? If so, isthere awritten cogt dlocation plan? Isit
reasonable? Isit followed?

Are the agency's bank statements reconciled in atimely manner? Check for sgnatures and
for the age and amount of outstanding checks.

Are the agency's expenditure reports, which are submitted to the granting agency,
supported by the agency's accounting records? Consder the rate of expenditure of granting
funds. (The subgrantee may not be adequately controlling funds if year-to-date
expenditures, when annualized, far exceed budgeted amounts. On the other hand,
expenditure rates well below budgeted levels may indicate the subgrantee is not meeting
targeted service levels)

Is there adequate supporting documentation in the accounting records to support
transactions that appear in the accounting system? Records of origind entry, journd entries,
correction transfers. (For aquick review, ask to see where these are kept and select afew
samples of each of these and review with the business office staff how these are prepared
and see what types of support are attached to the copies that appear in the files))

What kinds of records make up the agency's accounting syslem? Detailed, summary,
management. (For aquick review, select afew entries that appear on arecent expenditure
report that has been filed with the department and ask the business office staff to trace back
through the worksheets used to prepare the report and the associated accounting records
from which the numbers on the worksheet were taken. This processis not overly time-
consuming and can provide one with a quick comfort reading on the agency's record

keeping system.)

Has the subgrantee developed and followed through in implementing a corrective action
plan designed to fix al accounting deficiencies noted in the subgranteg's last annud audit?

How are the agency's individua grants accounted for in the accounting sysem? What
records are kept of grant activity?

Is the subgrantee experiencing difficulties paying billsin atimely manner, as would be
evidenced by a substantid amount of outstanding payables? If so, how old are the unpaid
bills?

Are any program services offered through subcontractors? If so, review the subcontractor
contracts and the status of payments to the subcontractors.

Does the organization keep records of equipment purchased with grant funds which show
the date and amount of purchase, a description of the equipment which would
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12.

enable one to identify and locate the particular items listed, and the grant sources which
contributed to the purchase aong with the amounts contributed by each?

Review any mgor leases for space and equipment to ensure that the amount ultimately
charged to grants for such items are reasonable and to identify any related party transactions
that might result in unreasonable charges to grants for these items.

Program M anagement

Are there current, specific position descriptions for staff and supervisors?

Arethere provisons for employee evauations, and is there evidence that employes are
evaduaed regularly?

To what extent do Program Directors manage their programs? That is, to what extent are
program directors: (8) seeking out additiona support for new programs related to their
exiging programs, (b) developing program plans; (€) monitoring operating budgets, (d)
Setting program priorities; and (€) preparing any reports of program accomplishments?

What financia reports do program managers routingly use?

Do program managers have a clear idea of their program objectives?

Have program managers developed measures of success which indicate the degree to which
program objectives are being met? Is this information presented to the board? Isthe

information used by the organization to improve program services?

Check contracts for performance goals and determine the extent to which these are being
measured and met.

How often do monitoring staff review the programs operated by the organization? What
programs are reviewed? Are there any reports on the results of monitoring visits? What do
the reports have to say about the programs?
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10 Monitoring performance, renewing or closing out
contracts, and audits

The following material is an excerpt from the department’'s Contact
Administrator's Manual, which is an internal document. This section
includes information which may be useful to any contract administrator,
although you will find some references are unique to DHFS'’s environment.

l. Start-up and Implementation.

A. Sometimesthe contract administrator isn't appointed until after the contract is
developed and the provider is selected. In that case, what does he/she need to
know to get started?

Firgt of dl, the contract administrator needs to make sure he/she has on hand and is familiar with
al rules and regulations pertaining to the program which is the subject of the contract. Sources
of contract requirements, aso listed in Section One, 111, could include:

> Federd laws and regulations,

> State datutes, legidative language;

» Adminigrative rules;

» Department policies;

» Divison Adminigrator memos,

» Catalog of Federal Domegtic Assistance (CFDA);
> Notice of grant awards, Applicationsfor grants, and
>

Program requirements.

The contract adminigtrator should aso read dl available documents relating to the contracting
process -- the RFP or RFB, the contractor's bid or proposa, any significant correspondence
relating to the establishment of the find contract, and the contract itself. The contract
adminigtrator aso needs to make sure he or she is aware of any issues that may have come up
in the contracting process to date. 1ssues to explore with those who were involved (program,
budget, legd, etc.) include:

» The existence of any controversy in the contracting process,
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>

>

>

>

The nature of the negotiations -- did they go smoothly or were there significant tensgons?
What issues were problematic?

The possible existence of any verba promises made outside the scope of the contract;
and

Concerns regarding the contractor's ability to perform.

B. What information should the contract administrator keep on file?

Divison or bureau practice may be to keep the RFB/RFP, along with the chosen contractor's
response and the complete contract in a centrd file. In this case, the contract administrator
should know where they are kept, so they can be referred to. Other items should be kept by the
contract administrator. All contract files can be considered public documents, and proper
discretion should be used when documenting communications with or about contractors.

The following are items that should be kept in the contract file or files:

>

YV WV V¥V V¥V

A\

Copies of state and federal documents that describe program requirements (if these are
bulky, and the contract administrator can easly access them, it is probably not
necessary for them to have complete copiesin therr files).

Budget and budget adjustments
A Copy of RFB/RFP and contractor's response;
A Copy of the contract and any contract amendments;

Copies of written correspondence and notes from meetings and phone conversations,
with dates and action taken;

Records of progress or routine reports required of contractor;

Copies of ggnificant financia documentation, such as expense reports and
correspondence relating to audits;

Documentation of any failure to meet performance expectations, along with plan of
correction and evidence that corrective action plans have been implemented by the
contractor. All documentation should clearly indicate whether proposed actions were
agreed upon by both parties, and if follow-up is required; and

A written record of any changes or interpretations that have been made in regard to the
contract (which must be agreed to by Department management).

Contract Administrator’ s Toolbox 45



C. What can the contract administrator do to ensuregood communication with the
contractor and that the project gets off on theright foot?

Some problems in contract management can be avoided or minimized if minor disputes, conflicts
and misunderstandings are recognized and addressed. It is therefore important to make sure
everyone involved in the contracted project has a common understanding of roles and
expectations. There should be an emphasis on open and constant communi cation between the
contractor and the contract adminigtrator, with congstent setting and enforcement of the
Department's expectations under the contract. Misunderstandings at this point can be resolved
much more easly than ones cropping up during the life of the contract. Holding a start-up
conference is often a useful way to begin anew contract. If it is decided not to hold a
conference, the same information needs to be discussed and clarified, and records of these
discussions put in writing.

Who should beinvolved in a start-up conference?

The start-up conference is areview sesson for those who have been involved in developing and
negotiating the contract, but for some in attendance, it may be an introductory sesson. The
complexity of the service and the governing contract will dictate the cast of characters who
should be invited to a gtart-up conference. At aminimum, the contract administrator and
contractor's representative need to be present. Since the role of subcontractors needs to be
clearly defined, they dl should be present, if possible, during the start-up conference.

What information needs to be reviewed with the contractor, whether in a conference or
otherwise?

To ensure acommon understanding of expectations, al aspects of the contract should be
reviewed, including referenced materias. Other topics that should be reviewed at the beginning
of the contract are:

» Any questions about contract terms and conditions, as well as contractor prohibitions
such as promotional advertising, news releases, disclosure of confidentia or proprietary
information, etc.;

» Contractua requirements such as insurance, Affirmative Actiorn/Civil Rights Compliance
(AA/CRC) plans, lobbying, and prohibitions against tobacco smoke for children's
programs, should aso be reviewed,

» The project work plan or schedule, dong with a discusson of contingencies in the event
of any disruptions;

» Procedures for changes in the work plan or other aspects of the contract, aswell as
procedures for cancellation or termination of the contract; and
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» The contract adminigtrator's plan for monitoring contractor performance. Thiswould
typically include reporting requirements, a tentative schedule of Ste visits, and
identification of areas where the contractor may need technica assstance, ether in
programmeatic or financia aress. It isthe respongbility of the contract adminigtrator to
directly provide, or identify other resources for, any needed technical assistance and to
assure that it has been provided.

D. What doesthe contract administrator need to tdl the contractor about payment
procedures?

There is nothing more important to the contractor than payment procedures. The formsto be
used for fiscal reporting and the payment schedule are set in the contract, and areview of these
termsis needed.

Because it is necessary for contractors to receive funding to begin the program before they are
able to report expenses or bill for services, prepayments are made for many contracts. The
contractor should understand that the pre-payment will be reconciled to reported expenditures,
and pre-payment amounts that have not been earned will be recovered during the last months of
the contract. In other words, the contractor is not necessarily able to keep the entire pre-
payment, but needs to submit expense reports or billings sufficient to earn the pre-payment
amounts.

The contract administrator should aso be sure the contractor understands:

» That dl services provided or dl dlowable costs must be reported, even if they exceed
the contract. While paymentsin excess of the contract limit will not be made, complete
information on the number of service units provided or alowable costs expended will
put the contractor in a better position to develop future budgets and make other
necessay financid decisons, and

» That the contractor is responsible for periodically reconciling reported expenditures and
payments with their accounting records. If subsequent audits show they have under-
reported or over-reported expenses, they may lose the opportunity to claim funds that
were available or, worse, need to pay back unearned funds.

E. What doesthe contract administrator need to tell the contractor about allowable
administrative costs?

An area of particular confusion concerns adminigtrative and support costs charged to the
contract. Some agencies have amisconception that if they spend dl funds according to the
project budget accepted by DHFS, dl these expenditures will be dlowed. That is not
necessarily the case.

DHFS does not require extensive pre-contract andysis to confirm that administrative costs
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included in the provider's budget are reasonable, but instead relies on the provider's annud audit
to determine the allowability of adminidtrative costs. In other words, just because DHFS
accepts the grant budget, this does not mean the Department will accept every expenditure
made during the grant period, even if it is congstent with the budget.

For example, a project budget could include an amount the contractor will charge for rental
costs, but DHFS does not require the contractor to provide information showing that the
budgeted amount is reasonable. If the audit later shows that the DHFS contract paid for 25% of
the agency's saff, but for 75% of the rental costs, it could conclude the DHFS contract was
overcharged for rent, and disallow some of that cost.

This example clarifies the point that approva of the generd program budget does not guarantee
alowability of expenses. Contract administrators should remind providers that the alowability of
expenditureswill be monitored during the contract period and tested by independent auditors,
and that the Department will act on any findings.

F. What doesthe contract administrator need to tell the contractor about
subcontracting?

Subcontracting is a particularly important practice for counties and tribes, which may
subcontract for most or dl of their services. As prime contractor, the county retains
responsibility for fulfillment of al terms and conditions of the contract (and contract addenda).
Chapter B-7 of the Financial Management Manual contains useful information, and a base
modd contract, for counties and tribesto use.

Standard contract language for grants stipulates that DHFS approva may be required regarding
the subcontractor selection process, the providers selected, and the terms and conditions of the
subcontracts. Specific procedures the contract administrator will use to give these approvas
should be reviewed at thistime.

F. Arethereany other information resour ces contractor s should know about?

Contractors are required to follow applicable state and federd rules and regulations and it isthe
contract administrator's responsibility to determine that they do so. Some of the mgjor sources
of generd information on program requirements include federd and state datutes, state
adminidrative rules, federd regulations, program manuas, administrative memos, and other
information referenced in the contract.

In the fiscd area, some of the magor sources of information on requirements that must be
complied with are found on the DHFS webdte in the Grants and Purchases section.
Contractors who do not have accessto that site will need to rely on their DHFS contract
adminigrator to provide them with copies of necessary documents. See Contracting Policies
and Procedures for alisting of some documents contractors should know abouit.
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I. Contract Monitoring and Provider Technical Assistance.

A. What isthe difference between technical assstance and contract monitoring? What
arethe specific activities a contract administrator engagesin when monitoring
contractor performance and providing technical assstance?

Technicad assstance and contract monitoring are actualy complementary activities; both amed
at ensuring the best results for the target population and other program stakeholders. To ensure
optimum performance, the contract administrator must fully manage the contract by both
monitoring the program's progress and providing information and technica assstance that will
help the contractor achieve the best results.

In genera, when monitoring contract performance and providing technical assistance, contract
adminigrators spend time:

» Maintaining the lines of communication, being aware of operationd issuesin the
contractor agency, and helping resolve any problems that might interfere with program
success. Thiswill involve staying in contact with the contractor's program managers and
gaff. This might aso require meeting with boards of directors and/or reviewing minutes
of board meetings as wdll as of county human, community or socid services board
mestings,

> Reviewing written reports submitted by the contractor, to be aware of any
programmetic or budgetary problems. At times, it might be useful to review CARS
reports, aswell;

» Making Ste viststo observe services being delivered, to review program progress with
gaff and managers, to review bylaws or policies for compliance with federa
requirements, and/or to review overdl agency management. The sample monitoring
tools in the gppendix may be useful to document information collected during Ste vists,

» Resolving disputes and developing plans of correction. Minor disputes, which might be
differences of opinion about contract terms or other program expectations, generally are
solved quickly and the services go on. However, questions about the quality of
contractor performance generdly cdl for involvement of other Department staff in both
the program and fiscd/audit aress; and

» Documenting technica assstance and monitoring activities, including steps taken to
resolve disputes. In case of a dispute, documentation will establish the facts and, if
necessary, provide the basis for decisionsto revise, suspend or terminate the contract.
Documentation might aso help protect the Department and contract administrator from
contractor claims.
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The contract administrator should keep in the contract file dl correspondence to or from the
contractor, minutes, and summaries of meetings or phone cals. These should indicate whether
proposed actions were agreed upon by both parties, and if follow-up is required. For a specific
problem, the contract administrator should keep alog sheet, which identifies the problem,
attempted solutions and the results.

All contract files can be consdered public records, and proper discretion is advised when
documenting communications with or about contractors.

B. How do we make surethe contractor iscarrying out the program requirementsand
adequately meeting the goals and objectives as set forth in the program description?

In addition to meeting the requirements stated in the contract, contractors must comply with al
goplicable federal and state laws, rules and regulations. The contract administrator must be well
acquainted with these, and ensure the contractor is both aware of and in compliance with them.

Beyond that, the contract administrator needs to be proactive in looking for any signsthat the
needs of the target population, as reflected in the contract goa's, objectives and outcomes, are
not being met. If a contractor is not meeting expectations, the contract administrator needsto be
assartive in initiating appropriate actions, which may include negeative consegquences for the
contractor.

In order to determine if the contractor is performing adequately, the contract administrator will
need to:

> Review the workplan to check that adequate progress is being made in implementing
the various steps and achieving the objectives, goad's and outcomes of the project. This
includes ensuring that reports and other "deliverables’ are submitted on schedule and
are of acceptable quaity. Ddliverables could include periodic progress reports, program
evauations, customer evaluations of sarvices, €c.;

» Observe program activities to ensure services are being ddivered and to note any areas
where improvement might be needed. Review the contractor's documentation, such as
publications the project has produced, records of the numbers of clients served, reports
on project outcomes, or schedules of project activities,

» Respond to complaints from clients or other stakeholders about a contractor;

» Provide needed or requested information, training and assistance in the specific service
areathe contract deals with. Respond to provider requests to assst with subcontracting,
or contract modifications or waivers, and

> If payment istied to performance, determine the extent to which the contractor is
meeting performance measures, and authorize appropriate payments.
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C. What isthe goal in monitoring the contractor'sfiscal performance? How doesthe
contract administrator meet those goals?

The contract administrator should ensure that funds are being managed efficiently and effectively
to accomplish the objectives for which they were provided. Thisis done by matching money
spent againgt program expectations, to be sure "we are getting our money's worth™" from the
provider. The contract budget can be used as a monitoring tool here, snceit isbascdly a
gpending plan againgt which fiscal and program performance can be measured. If spending
patterns are not as expected, this can be an indication that program performance is not as
expected, either.

For ingtance, the contract administrator should compare expenditure reports to the contract
budget to determine if overdl project spending is what would be expected at the time of the
review. Potentid problem areas, such as unspent money combined with awaiting list for
services, or monthly expense reports that are aways exactly one-twelfth of the yearly contract
amount, should be noted and explanations sought from the contractor. The CARS unit regularly
disseminates reports that identify programs which are underspending their budgets, and these
reports can be helpful in identifying programs which may need atention. Depending on the
gpecific program, the contract administrator may determine other measures of fiscal
performance are also appropriate.

| sthere another reason to monitor fiscal performance?

Y es. Since agencies are required to have effective financid management systems as a condition
of receiving Department funds, contract administrators should be aert to any signs that
contracted agencies are not meeting acceptable management standards, and may be asked to
asss OPRA in assuring that audits cdled for in the contract are submitted on schedule.

When isit necessary to take a more detailed look at a provider'sfiscal performance?

Divison policy may addressthe level of detail expected in monitoring a contractor's fisca
performance. Also, if expectations for program performance are not being met, it may be
necessary to seek an explanation by taking a more detailed look at the contractor's financia
records. For instance, are program funds being diverted to other purposes, or not spent on the
most important program elements? To learn more about how a contractor is managing DHFS
funds, a contract administrator can review agency financid records to determine if:

> Project accounting records match with expenses reported for reimbursement;

» Individud line item expenditures are congstent with line item amounts in the budget. If
not, why not? Are line item changes within percentages alowed by the contract?

» Personnel, supplies and services, equipment and space costs seem reasonable and are
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consstent with the budget;

» Theagency has anindirect cost plan and a cost dlocation plan, if these plansare
goproved and by whom and if they are being followed. Agency policies and practicesin
this areawill be more thoroughly scrutinized during the agency audit, but contract
adminigrators should notice if either the system for alocating codts, or the resultant
chargesto this contract, do not seem reasonable. (See "reasonable’ adminidrative
costs);

» Thereis adequate documentation of subcontractors costs;

» Reguirements for program "match” funds are being met. Thisis amatter of the reviewer
asking , "How are you meeting match requirements?’, and then determining, based on
the requirements, if the method is appropriate;

» There are any accounts payable problems, such as ddinquent taxes, unpaid bills, or
garnishments or liens againgt the contractor; and

» Any necessary corrective actions based on audit recommendations have been
implemented.

What are somefiscal areasin which providers may need technical assistance?

Contract adminigtrators may be caled upon to:

> Review and respond to requests for waivers from audit requirements, and

» Respond to provider requests to assist with subcontracting, or contract modifications or
waivers. Contract administrators need to involve gppropriate DHFS program and fisca
gaff in contracting issues, as well.

D. What does the contractor need to do to assure compliance with affirmative action
and civil rightsrequirements?

The Department has the responghility for determining whether contractors are complying with
federd and ate laws and regulations for equa opportunity in employment and service ddlivery.
The specific obligations of the provider are described in the modd contracts.

As of the publication date of thefirgt verson of this manud, the Department's Office of
Affirmative Action and Civil Rights Compliance (AA/CRC Office) isworking on devisng anew
system for monitoring contractor compliance with affirmative action and civil rights laws,
regulaions, and contract provisons. Once this newly devised system isin place, the specific
roles that contract administrators are to play in monitoring affirmative action and civil rights
compliance will be darified and communicated to dl contract adminigrators. Thisinformation
will be integrated into the next verson of the Contract Administrator's Manual.
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In the meantime, contract administrators should be doing the following:

» During on-gte vidits or through other contacts, determine whether a contractor has any
questions or concerns about AA/CRC policies and requirements. If questions
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aise, the contract administrator should seek the assstance of the AA/CRC Officein
providing answers.

> Pay attention to whether the demographic make-up (i.e. race, gender, age, etc.) of
clients served by the contractor appears to reasonably relate to contractua service
gods and the overdl praofile of the target population. If sgnificant differences exig, the
contract administrator should seek answers from the contractor and, if necessary,
involve the AA/CRC Office.

> Promptly seek the assistance of the AA/CRC Office in handling any complaints of
discriminatory action on the part of a contractor that the contract administrator is
responsible for monitoring. Because of the sengtive nature and complex legd issues
involved, it isimportant for the Department's AA/CRC Office to be aware of any
complaints, and to determine what the Department's response or follow-up should be.

» Beinvolved, as needed and directed, as ateam member in reviews or investigations
conducted of alegations of non-compliance by a contractor with AA/CRC palicies. The
AA/CRC Office will typicaly teke the lead in these reviews, but the contract
adminigtrator can be a vauable resource and productive team member in completing
needed review work.

In conclusion, the contract adminidtrator isavitd part of the Department's overdl effort to
monitor contractor compliance with affirmative action and civil rights laws and regulations.
Further direction and guidance in thisareawill be forthcoming. Asagenerd rule, if a contract
adminigtrator has any questions about AA/CRC issues, they should fed free to contact the
AA/CRC Office.

E. What if thereisa problem with program or fiscal accountability?

If there is a problem with accountability, the contract administrator must work with the
contractor and other stakeholders to develop any needed plans of correction. For concerns
about accomplishment of program outcomes, this might mean revisng work plans, ether to
improve them or respond to changes, providing technical guidance about best practice
gandards, or increasng monitoring activities. In the fiscal area, corrective action plans might
include amending the budget or improving certain management procedures.

What other steps can betaken to deal with contractorsthat are not meeting
expectations?

What action the Department takes with contractors that are not meeting expectations depends
on the nature, severity and duration of the problems. Besides requiring the contractor to submit
aplan of correction to address the problem, other options available to the Department include:

» Requiring the provider to submit more detalled information about the scope and impact
of the problems;
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» Intengfying contract monitoring activities by requiring additiond reports or by increasing
on-gte review, perhaps with the assistance of staff from OPRA or dsewherein the
Department;

> Requiring the contractor to supplement CARS forms with additiond information, asa
condition of recelving payment;

» Withholding approval to proceed to the next phase or to expend certain funds until
desired improvements occur;

> Withholding payment entirely until certain information is received or improvement in
SErvices occurs,

> Devidng ajoint drategy with other funders of the provider, which islikely to be more
successful than if the Department acts done;

» Amending the contract to, for example,

= Allow for payment on areimbursement basis only, with no prepayments,

» Require the contractor to obtain technica or management assistance,

=  Requireimprovementsin internal management practices and fiscd controls;
» Having OPRA auditors review problem areas in subsequent audit periods;
» Shifting aportion of contract funds to other providers that are performing well;

> Not renewing the contract, or renewing it for a period less than one year, with further
renewas contingent upon making certain improvements, and

» Canceling the contract.

Who decides what enfor cement action the Department should take?

Divison and bureau program managers should be kept informed of any significant problemsa
contractor is having, and be involved in formulating the Department’s response. At times, BFS,
OPRA, OLC and the Secretary's Office will aso need to be involved. The contract
adminigrator should keep the provider informed of any potentiad sanctions for non-
performance. If a contractor is having severe problems, immediate action by the Department
may be needed.

. Contract Renewals and Close Outs.
A. When are contractsrenewed?

DHFS contracts are generdly renewed every year, whether or not purchasing or granting
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authority ill exigts. Typicdly, the purchasing or granting authority has been given for
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the first contract year, plus two one-year renewals, though up to four one-year renewas has
been dlowed.

Another type of contract renewa occurs when granting or purchasing authority has expired, but
it makes sense to continue contracting with the same provider(s) without going through a new
competitive RFP or RFB process. In this case, a new request for purchasing or granting
authority is prepared by the contract administrator, sometimes with the help of othersin the
program bureau. Just as with totaly new contracts, this request is shepherded through the
approva process by the Purchases and Services Section in BFS.

Isit possibleto carry over unspent money from one contract year to the next?

Carrying over unspent funds from one year to the next is usualy not alowed. Any request to do
so must be reviewed for compliance with federal and state gppropriation language, and
appropriate approva obtained through the pre-contract packet review process. If federa funds
areinvolved, it may aso be necessary to obtain federa approva to carry over funding into the
next contract period.

When isanew RFP or RFB required? Who makesthat decison?

Competitive procurement processes provide aleve playing field for possible contractors, and
may result in better prices and higher qudity of services. For these reasons, Department policy
isto go through a new vendor sdlection, such as a RFP/RFB, unless there are convincing
reasons not to do so.

In deciding whether a new RFP or RFB should be issued, the following factors could be

considered:

» Whether the nature of the program, and work required by provider(s), is expected to
change ggnificantly;

» The extent to which the work is ongoing and requires continuity from the same
provider(s);

» Theamount of resources provider(s) invested in order to start the program;

» Changesin the provider community, such as new agencies expressing interest in
competing for the contract; or

» Poor performance by current provider(s).

»  When requesting new granting or purchasing authority, bureau program staff make a
recommendation either to renew contracts with the same providers, or to issue anew
RFP/RFB. Thisisreviewed by BFS Purchases and Services staff, who forward a
recommendation to the Deputy Secretary.
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How much timeisrequired for a contract renewal?

The contract renewal process needs to begin early enough to ensure the provider(s) first
payments are made on time and services to clients are not interrupted. Exactly how long thiswill
take depends on whether a new RGA/RPA isrequired, and how long it will require the program
bureau and provider to negotiate any changes. New contract administrators should seek
guidance from division or bureau policies and practices about specific detalls of the contract
renewal processin their program area.

If anew RFP/RFB isissued, the entire process will take considerably longer before new
contracts are in place. Refer to the section on "Vendor Selection” and "Contract Processing,”
for adetailed discussion of this process.

B. What isthe contract administrator'sresponsbilitiesin the contract renewal
process?

Asthe point person in renewing the contract, the contract administrator must:

» Determine whether to continue the contract with the provider(s). This decision will be
based on information gathered from monitoring and technica assstance activities, and
be dependent upon satisfactory progress toward meeting program goals and objectives,
and over-dl program management. If asite vist will be scheduled before determining
whether to renew the contract, keep in mind the timelines required for pre-contract
packet approva and contract Signing;

» Determine the leve of funding avallable for the provider(s) for the next year. There may
have been changes in the amount of money available to the Department, or it may have
been decided to decrease funding to a particular provider because of poor
performance;

» Notify providers about the renewa process. Providers typicaly submit applications,
with proposed budgets and workplans, for each new funding year. Before they can do
this, the contract administrator must notify them whet level of funding will be available,
when gpplications must be received, and what information should be included;

> Negotiate any changes to the contract. This could include changes in the workplan, as
well asthe budget. If any management problems have been identified during the past
contract year, additiona requirements may be added to the contract. Also, after the
contractor has a history with the Department, past audits may indicate performance
problems that need to be consdered when negotiating contract renewals. The
contractor may need technica assistance in complying with any new contract terms,
including revised workplans,

> Shepherd documents through the gpprova process. If purchasing or granting authority
has expired, an RGA or RPA (see RPA/RGA) must be prepared, thisrequest is
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shepherded through the approva process by the Purchases and Services Sectionin
BFS. For every contract renewal, anew pre-contract packet must be prepared and
submitted to BFS, which gives fiscd gpprova to contract; and

> Prepare the contract, including model contract language and exhibits. The contract must
be 9gned by the provider and divison adminigtrator, and sent to CARS intimeto
ensure the first payment goesto the provider on time.

Since specific contract renewa practices vary across the Department, contract administrators
must be knowledgesble of the policies and procedures in their own program aress. Although
some program arees are streamlining this process, it isimportant to alow sufficient time for dl
necessary steps. Follow the time guiddinesin the Accounting Policies and Procedures Manud,
Contract Administration Policy 1.0.

B. What doesit mean to" close out” a contract, and how does this happen?

Fina program reports on the extent to which desired outcomes have been accomplished should
be recaived within the timeframe gtipulated in the contract.

Fina expenditure reports should be received within 90 days after the end of the contract period,
unless adifferent (usualy earlier) time has been specified in the contract. The contract isthen
closed by reconciling reported expenditures to payments made, and paying out or recovering
any moneys due to or from the provider. If money is due the Department, it is generdly
collected by reducing future payments to the provider. In certain Stuations, such as &fter the first
year of atwo-year grant, or if adiscretionary federa grant is extended, unspent funds may be
carried over into the next year.

The deadline for filing the final expenditure report may be extended by the contract
adminigtrator, but these requests should be discussed with BFS before gpprova is given. All
requests and responses should be in writing, and copies of approva or disapprovd of the
request should aso be sent to the CARS unit.

V. Audits.
A. Auditing Basics.
Why areauditsrequired?

Audits are required for many reasons. They may be required by state and/or federd law. In
addition, audits are one important means by which the Department obtains an independent
assurance that a provider agency complied with department fiscal policies. Good business
practice and the need to satisfy federa requirements that DHFS is monitoring federa funds
administered by the Department, have contributed to the Department's requirement that annual
independent audits need to be submitted by provider agencies unless waived by the

Contract Administrator’s Toolbox 59



Department.
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Besdes fulfilling a sate statutory and/or federd law requirement, audits can actudly accomplish
important monitoring objectives. Some of the key things audits can tell the Department are
whether a contractor:

» Isingood financia condition, Snce poor or deteriorating financia condition could
jeopardize a contractor's ability to fulfill contract obligations;

» Has complied with gpplicable accounting and audit guideines,
» Has appropriately spent or returned al funds according to the terms of the contract; and

» Hasin place effective internd fisca controls, which enhancesiits ahility to ssfely manage
Department funds.

Are audits alwaysrequired?

Language in the model contract requires a provider organization to submit an annua
independent audit whenever it receives more than $25,000 in DHFS funds during its fisca year.
The funds can be provided either directly by DHFS, or by a pass-through agency, such asa
county. The Department is currently seeking a statutory change to raise the threshold to
$50,000, in an effort to moderate audit costs and keep pace with federa audit policy changes.

Requests for waivers of the audit requirement may come firgt to the contract administrator, and
should be evauated by managers in the gppropriate program divison(s) and OPRA againgt the
following criteria

> |If the cost of an audit exceeds 5% of the tota contract, an dternate years audit schedule
that covers both years may be approved,

> For larger organizations, for which the Department business condtitutes only asmdl part
of the total operation, a corporate certified audit report dong with a statement of
revenues and expenses for the contracted services may be accepted in lieu of an audit
of the contracted services; and

> If it isdetermined that an audit would not be cost effective, or would otherwise place an
undue burden upon the vendor, the audit requirement may be waived. The specific
circumstances, which support the granting of awaiver, must be fully documented by
Department saff, and an dternate form of financia monitoring must be subgtituted. This
could mean additiona reviews of program spending, site vigts, €tc.

When are audits done? Arethey timely enough to help monitor current contracts?

Certified annud audits of non-governmenta organizations are received by the Department within
180 days of the close of the agency fiscal year. They are thus not useful measures of current
contractor performance, but they do give an indication of over-dl fiscal responghility. If an audit
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found sgnificant problemsin a past contract, the contract administrator will want to ensure
adequate safeguards are in place so the same or smilar problems do not recur.

How do provider agencies pay for auditsthat occur after the contract period has
ended?

Audit expenses are dlowableif the audit isrequired by federd or Sate law or regulation, or is
authorized by the Department, and if it is performed in accordance with applicable federa and
date guiddines. Providerstypicaly build the current year's audit expense into their budgets,
even though that audit looks at the prior year's expenditures.

B. Contract Administrators Rolein the Audit Process.
What can the contract administrator rely on OPRA to do regar ding audits?

OPRA takes the lead in working with program divisons to confirm which agencies owe DHFS
audit reports. Once thisis confirmed, OPRA isresponsible for:

> Obtaining the audit reports and reviewing them to confirm that they comply with
Department standards,

> Deemining if there are audit issues which involve DHFS funds,

» Working with the contract administrator to resolve any significant audit issues, such as
where a provider agency misspent grant funds and violated the Department's Allowable
Cos Policy Manud; and

» Closng out audit reports once dl audit issues are settled.

How can contract administrators use audits for monitoring pur poses?

Under certain circumstances, it may be appropriate for the contract administrator to rely on the
annua audits to obtain needed monitoring information. In response to amgor policy change
related to afedera grant, for example, OPRA and the contract administrator can develop new
audit policy and ingructions that ensure the annua audit will obtain information necessary to
determine if the contractor isin compliance with the new requirements.

What should the contract administrator do if he/she discover s something that could be
an audit issue?

Any knowledge or suspicion of activities that might cause concern in a future audit should be
dedlt with immediately by the contract adminigtrator. This might include increased monitoring or
technicad assistance by the contract administrator. Bureau and divison staff should be informed
of the situation and involved in deciding how to resolve the issue. It may be decided to involve
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OLC and OPRA aswell.

What work related to reviewing and resolving auditsis the responsbility of the
contract administrator ?

The involvement of the contract adminigtrator in the audit review and resolution process can
vary widdly. If the contract administrator has been dealing with any problem agencies, he/she
should dert OPRA, so the audits of these agencies receive prompt, thorough attention.

In many instances, audits are eadily obtained and determined to be "clean” (i.e., no issuesto
address), and the contract administrator will have no involvement in the audit process.
However, for other audits, the contract administrator may be caled upon to do some of the
fallowing:

» Hédp obtain an audit from an agency which isn't reponding to inquiries from OPRA;

» Coordinate development of the program division's response to problems identified by a
contractor's audit, such as determining the amount of grant funds to be returned to the
Department, or the best strategy to promote improved financia management practices
by the provider agency;

» Paticipate in adte vidt to assess the implementation and effectiveness of an agency's
corrective action plan; and

»  Work with OPRA in devisng specid contract language to address recurring audit and
financid management problems exhibited by an agency.

If recoupment of audit disallowancesis necessary, how doesthiswork and what does
the contract administrator need to do?

The contract adminigtrator, dong with audit, fiscd and legd staff, determines the appropriate
gpproach to take in recovering funds from the contractor. Options include:

> If provider has another contract in effect, BFS can reduce subsequent payments;

» Theagency can be sent an invoice. Under this procedure, OPRA sends two lettersto
the agency requesting payment. If the agency does not pay, OPRA refers the collection
to BFS, which follows the procedures in the Department Accounting Policies and
Procedures manua; and

» High-risk vendors are handled in ways appropriate to the circumstances and determined
by divison, OPRA, OLC, and the Secretary's office.
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V. Ethical Standardsfor Contract Administrators.

Arethere any special standardsof conduct for contract administrators? Whereare
they found?

All Department employees are expected to avoid any conflicts of interest, but in the context of
contract administration, these standards take on even broader scope and definition. Contract
adminigrators must make every effort to avoid even the appearance of regping financia benefit
or any other persond advantage for themsalves, their immediate families, or organizations with
which they are associated. Thisincludes accepting anything that could reasonably be expected
to influence their actions or judgment, or could reasonably be considered as areward for any
action or inaction on their part.

"Reasonableness’ is open to interpretation by any observer. These observers could include
other vendors, taxpayers, the media, legidators, peers, employees or management. What one
person might consider acceptable may be unacceptable to someone else. Therefore, the only
sandard to adhere to is to avoid even the perception of accepting something of vaue from a
contract agency.

What should a contract administrator do if a contractor provides coffee, rollsand
lunches?

Aswith gifts and promotiond items, contract administrators need to maintain the appearance of
objectivity in Stuations where contractors provide food and beverages. However, some
judgment is needed in this area. Accepting acup of coffee or eating alunch provided to
everyone at ameeting or conference, for instance, would be perceived differently than accepting
an expensive lunch at arestaurant. DHFS contract administrators should pay their own way
when eating out with contractors or other providers who are potentia contractors.

What about accepting giftsor promotional materials from providers?

Gifts or promotiond items from vendors, providers or grantees also are problemtic. If an
advertisng promoation gift, such as a coffee mug, comesto a contract administrator through his
or her position, it should not be accepted. Acceptance could be perceived as an endorsement
of aparticular product or service. Smilarly, accepting a gift from a provider could be seen as
compromising the objectivity of the contract administrator, who has an enforcement role.
Vendors are usudly very understanding, gppreciate being informed of the policy, and will
respect the integrity of contract administrators who adhereto it.

What if a contractor asksfor atestimonial or reference?

Contract administrators should be guided by state policy that prohibits state purchasing officers
from issuing letters of endorsement and/or testimonids for any materids, supplies, equipment or
sarvices. By extension, this gpplies to contract administrators and anyone involved in the
contractud relationship with a provider. Contract adminisirators so have aresponshility to
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monitor vendor promotiond materias for violations of the policy prohibiting advertisng related
to state contracts.

These prohibitions, however, do not extend to references. When asked, contract administrators
may respond to straightforward reference checks with statements regarding the contractua
relaionship and whether performance was satisfactory or not.

Isit appropriateto socialize with contractors?

Contract adminigtrators must not do anything that may give the gppearance of favoritiam to one
provider over another, and socid interaction with providers should be consdered carefully.
Even if acontract adminigtrator is paying hisher own way, the propriety of being seen in asocid
Setting with avendor may be questioned. Others may perceive the Stuation differently. Ask
yoursdf: How will it look in the newspapers? To another vendor? To anyone?

A DHFS staff person assigned as a contract administrator may aso have other professiona
contacts with provider gtaff in non-contract Stuations. These Situations need not be problematic
aslong as the contract administrator uses good professona judgment and avoids doing anything
that could reasonably be congtrued as favoritism. A good rule of thumb is"Don't dlow yourself
to be caught in any Stuation with a contractor that you wouldn't want to read about in the

morning paper.”

What if a contract administrator has another job, and comesinto contact with a
provider there?

Outsde employment, which may pose a conflict of interest, must be reviewed and approved
prior to acceptance of the employment. Approva must be sought through the Department's
supervisory chain of command. In generd, the standard of conduct cals for written disclosure of
the nature and extent of the relaionship or interest prior to contracting.
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11 Words of wisdom from contract administrators

As part of the Office of Program Review and Audit’s on-going efforts to develop a contract
adminigration course for DHFS contract adminigtrators (we're till working onit!), we
surveyed many contract adminisirators — from the most experienced to some of the more recent
rookies — to identify training needs. We learned alot through these surveys. Two itemsthat we
learned we want to share with you.

Firgt, we collected alot of valuable ingghts from saff on the indicators they rely upon to tell
them when a provider they are overseeing may be experiencing problems. These observations
are summarized below. On the next page, we offer some helpful hints and ideas from
experienced aff on the things they learned to do over the yearsto better ensure that their
contracts ran smoothly.

RED FLAGS - otherwise known as BETTER LOOK INTO IT!

Recurring saff changes and turnover

Poor leadership in the agency

Services are not occurring as proposed and approved
Y ou're not receiving expenditure reports

Y ou're not receiving progress reports.

Levels of expenditure are not as proposed and approved
(over and underspending)

Continualy changing budget lines
Vague responses to your questions from agency Staff

Y ou hear reports from the community and/or clients regarding
concerng/problems with an agency

The agency’ s gpplication, gods, objectives, etc. are of poor quality

The Provider doesn't have updated practices or program information

Communication is lessening — find out why

Workplans are not being followed

The program doesn't have controls or QA in place - unaware of their own performance
Problemsin a seemingly unrelated area may indicate problemsin contract areas

TP EEE T E T TP EEE

What indicators do you and your peers use?
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( Helpful Practices For Effective \

Contract Administration

Establish Good Working

Relationships With Agencies Get And Stay Organized
Beresponsive Plan ahead
Meet regularly Use a database
Bearesourcefor the agency Maintain a contact list
Organize meetingsfor grantees Develop and/or use a checklist
Provide updated information Develop and usetickler files
Encour age them to expand funding sour ces Know whereto go for information
Provide feedback Keep your supervisor updated
Polish your public relations skills Don't be afraid to try something different
Use networking Always be awar e of the bigger picture
Help with on-dtetraining

Attend agency events
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12 Action steps

It is one thing to collect and review information during the monitoring phase of the overdl
contracting process. It’'s another thing to put it to use. A whole host of options exist on how to
react to evidence of provider performance problems, and a number of consderations need to
be made in making the choice.

In order to clarify the purchaser’s options for action, the Office of Program Review and Audit a
while back put together the following list of dternative action steps that a purchaser could
consider when responding to inadequate performance by a provider under contract. Thelist of
optionsis presented generdly in order from least to most severe actions that could be taken.
There are afew key points we would emphasizein using thislis.

P Thereisno one course of action that is dways correct in every Stuation. The best
course of action isthe one that best fits the unique circumstances the purchaser is facing.

P The number of optionsis not limited to the length of the list offered below. Purchasers
should be creative and gtrive to devise the best solution that meets the purchaser’s
needs.

P Whatever action istaken, the point is...take action, and do so in atimely manner. The
purchaser’ s monitoring efforts, and the overal effectiveness of the purchaser’s
contracting function, will be eroded if the purchaser falsto act on evidence that a
provider’s performance is below expectations.

P Theinitid course of action chosen by the purchaser should be proportionate and be
conddered as part of alarger Srategy that could lead to progressvely more serious
actions of the provider is not responsive and performance deteriorates.

The Department will take whatever steps the Department deems necessary to protect the
State's interest and promote achievement of program and contract objectives and requirements.
The range of action steps the Department can and will congder using iswide ranging and
includes, but is not limited to, the following:

1. Technical Assistance. Depatment staff may provide hands-on assstance in showing
provider staff how to address a problem through changes in policies or procedures, or
through some other action.
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10.

11.

12.

I mprovement or Corrective Action Plan. The Department may require a provider to
develop a plan of improvement which describes the pecific action steps the provider will
take to address one or more performance or compliance concerns.

Collaborative Exploration of 1ssues. The Department may offer to work collaboratively
with the provider to identify solutionsto a program problem that neither sde anticipated,
can readily identify the causes of, can confidently propose solutionsto.

Clarify/Reinforce Expectations. In circumstances in which the Department chooses to
acknowledge a provider's claim that departmenta expectations are not entirely clear, the
Department may act to more specificaly clarify expectations of the provider, including a
clarifying statement of the consequences of failing to meet expectations.

Training. The Department may require more formd, systematic training of gppropriate
provider gaff, if it is beieved that targeted technical assstance is not likely to be sufficient to
address the performance issues.

Enhanced Monitoring. The Department may have monitoring saff engage in more
frequent, in-depth, and wider ranging monitoring activities, in order to determine the scope
and causes of performance concerns, and to independently confirm that progress in making
improvements is being made.

I ncreased Reporting. The Department may require a provider to change the type or
amount of information submitted, or increase the frequency of reporting, as part of an
enhanced effort to confirm that performance is improving.

Amend the Contract. The Department make seek an amendment to the contract to
include changed poalicies, provider obligations, payment provisons, and/or reporting
requirements. in order to enhance the Department’'s leverage in ensuring that improvements
are made.

Withhold Payment. The Department may withhold al or a portion of a contract payment
until one or more specified actions has been fully implemented by the provider.

I nvoke a penalty. The Department may invoke a non-refundable pendty againg a
provider for failing to meet a particularly important contract or program requirement.

Reduce the Contract Amount. The Department may reduce the amount to be paid under
the contract with a provider, and shift funding to other providers, if the option existsto take
thisaction. This action would promote improved overal performance of the systlem and
reduce the Department's risk of doing business with a provider which is experiencing
persstent, materia performance problems.

Non-renewal or Cancel the Contract. The Department may choose elther to not renew
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the contract with a provider and seek a new agency to contract with, or to exerciseits
option to cancel a contract, rather than wait for contract renewal time.

When presented with evidence of a performance gap, the Department is committed to choosing
acourse of action that is reasoned, proportionate, and most likely to protect the State's interest
while promoting improved performance. In deciding on a course of action to teke, it isagood
ideato weigh and consder anumber of factors, including:

Frequency. Isolated ingtances on non-compliance will be viewed as less serious than
numerous, documented instances of non-compliance with the same program requirement.

Breadth. Instances of non-compliance with Sngle a requirement, such asincons stent
documentation of client contacts, will be viewed as less serious than a circumstance where
non-compliance with this requirement is accompanied with awider array of other types of
non-compliance or performance concerns.

Magnitude. Non-compliance with, for example, atimeliness requirement will be viewed as
less serious when achievement of the timeliness standard is routinely missed by perhaps 3 to
5 percent, as compared with alarger magnitude of non-compliance, such as 30 to 50
percent.

Severity. A performance problem by a provider which, for example, directly contributed
to one or more clients facing a materid and unacceptable increased risk of being unsafe, will
typically be viewed as more serious than non-compliance with requirements that are more
adminigrative in nature.

Pattern. A firg-timefalure by a provider to meet arequirement, especialy after a pattern
of sound performance had been established, will generaly be viewed as less serious than a
provider which has perastently failed to meet a sandard, especidly if the magnitude of poor
performance is worsening.

Provider Effort. A provider which failsto meet a standard, yet demonstrates a concerted
effort to implement corrective actions and a willingness to take new improvement efforts,
may face adifferent set of department actions than a provider which fails to cooperate and
take reasonable action.
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13 Canceling or non-renewing contracts

On sdlected occasions, the Office of Program Review and Audit has consulted and worked
with program division on how to handle the prospects of canceling a contract with a provider
that was not performing. In order to organize our thinking to ensure that the case was made for
cancdlation of the contract — as opposed to a host of the other options available to the
department — we created the document on the following pages.

This document describes a“best case” scenario of the things a purchaser should strive to do or
congder at the various stages of the contract in order to make a reasonable case to cance a
contract. We would like to emphasize that by no meansis this document intended to assert that
al of the items below must have been done, or that these are standards rooted in contract law.
In fact, most purchasers, like DHFS, have a contract provision authorizing either party to cancel
the contract, for whatever reason, with reasonable advance notice (30 days in our provider
contracts). So, technicaly none of the items below need to be done to legally cancel a contract.

However, our department, probably not unlike most other purchasers, wants our providersto
succeed. We want to work with our providers to maximize their chance of accomplishing
contract objectives, dl the while recognizing that the providers ultimately are responsible for
fulfilling their contractud obligations. And, if we face the difficult decison to cancel a contract,
we want to know that we have been fair and did what we could to promote success. We aso
face the practica redlity of certain forces probably objecting to any contract cancellation or
non-renewal decision. We need to be able to show that, on the one hand, we did our part to
asss the provider in being successful, but on the other, we must act to find another provider if
we are to achieve larger program objectives. The list of “things to do/think about” is intended to
put a purchaser in a better position to make a reasonable, defensible position to cance or non-
renew a contract, if such adecison must be made.

The document on the following pagesisin two parts. Thefirg isthe shorter, sraight-forward
list of things the purchaser should do in order to build the case to cance or non-renew a
contract. The second two pages re-creates this list, but includes inserts (asitalicized quotes)
capturing what we ve observed as common complaints providers might offer to hearing that
their contract might be cancelled. The way we view it, if the purchaser took the right actions
throughout the course of the contract, the purchaser will be in a good position to respond
effectively to these complaints.
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Canceling Or Non-Renewing Contracts

If we want to make certain adecision to cancd or non-renew a contract is sustained, we need
to be sure that:

1.

Standards of performance are redidtic, clearly communicated in the contract, and
consgtently reinforced through subsequent communications.

A written monitoring plan is developed that describes a systemétic, fair, and timely process
for collecting and andlyzing information about the extent to which the contractee is meeting
contractual performance standards.

The monitoring plan for a contractee is generdly consistent with plansfor other agencies.
Variances are readily explained based on a reasonable, documented assessment of the
need to treet providers differently. For example, amore extensive monitoring plan is
needed for providers exhibiting serious performance problems.

The steps taken to implement the monitoring plan are fully documented, which would
include documenting information collection activities, analyses, monitoring results, and
follow-up.

Anayds of monitoring information is objective, thorough, and resultsin awritten
communication to the contractee about areas of performance that do not meet standards.

All communications about performance problems based on monitoring activities are timely,
specific, and include reasonable and clear timelines for improving performance and
consequencesif performance is not improved.

Any communication from the contractee, which states concerns or offers additiona
information, is responded to in a prompt, professona manner that focuses on the primary
god of objectively determining whether the contractee is meeting expectations.

The consequences for non-performance are reasonable, proportionate, and consistently
gpplied to dl contractees.

The overdl tone of the monitoring and contract enforcement process is objective,
baanced, and professond. The attitude and demeanor is exhibited is that the department
wants al contractees to succeed and does what it can to promote success, but ultimately
the contractee is responsible for meeting performance standards and must be held to
account.
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The following is the same as above, but includes more on why we need to have a carefully
crafted contract phase-out process. Following each standard is an itdicized quotes, which
reflect complaints or statements from contractees that we might hear in response to efforts to
cancel or non-renew a contract.

1. Standardsof performance areredligtic, clearly communicated in the contract, and
consgtently reinforced through subsegquent communications.

“You never told me what the requirements were, so how can you say that I'm not
performing to your expectations? Besides, your standards are not realistic. We
were never given enough time or resources to meet these standards, and we aren't
even convinced that meeting these standards are necessary to give clients the
quality level of servicesthat they need.”

2. A written monitoring plan is developed that describes a systematic, fair, and timely process
for collecting and andyzing information about the extent to which the contractee is meeting
contractual performance standards.

"Your monitoring approach was aimless, haphazard, and burdensome on us. We
couldn't figure out what information you wanted, or why. The process got in the
way of us doing what we were contracted to do."

3. Themonitoring plan for a contractee is generdly consstent with plans for other agencies.
Variances are readily explained based on a reasonable, documented assessment of the
need to treat providers differently. For example, a more extensive monitoring plan is
needed for providers exhibiting serious performance problems.

"You were being unfair to us and picking on us. No one else was scrutinized to
the extent that we were, and no one else had to meet the standards that we did.”

4.  The gepstaken to implement the monitoring plan are fully documented, which would
include documenting information collection activities, analyses, overdl concusons, and
follow-up.

“You can't even document how you monitored our performance. How can we be
confident that your approach was fair and your conclusions are justified?"

5. Andyssof monitoring information is objective, thorough, and resultsin awritten
communication to the contractee about areas of performance that do not meet standards.
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"Your analysisisweak, faulty, and clearly shows a bias against our agency. You
never provided us with a written explanation of what we were doing wrong. How
could we improve?”

6.  All communications about performance problems based on monitoring activities are
timely, pecific, and include reasonable timelines for improving performance and
consequencesif performance is not improved.

"Your reports about how we were doing wer e always vague and never on time. It
never was clear what would happen if these "vague" improvements were not
made. When we finally did get a clearer sense of what you wanted, we didn't have
enough time to make changes."

7. Any communication from the contractee, which states concerns or offers additiond
information, is responded to in a prompt, professional manner that focuses on the primary
god of objectively determining whether the contractee is meeting expectations.

"When we shared information with you about what we wer e doing, we never got
a clear statement about whether or not we were on the right track.”

8. The consequences for non-performance are reasonable, proportionate, and consstently
applied to al contractees.

"You are overreaching. Sure, maybe we need to make improvements, and we
have, but you are taking an action that is out of line and will harm the clients.
You haven't done this to other contractees that are having similar problems.”

9. Theoverdl tone of the monitoring and contract enforcement process is objective,
balanced, and professond. The attitude and demeanor exhibited is that the department
wants al contractees to succeed and does what it can to promote success, but ultimately
the contractee is responsible for meeting performance standards and must be held to
account.

"You weren't helpful in assisting usin truly making improvements. All we ever
got was statements about what was wrong. It seemed your staff were seeking out
any problem they could find - big or small - just for the sake of doing so. They
never seemed to want to hear our side, or to focus on what's good and how things
can get better."
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